1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

I, Michael Curtis, declare:
1.

I have personal knowledge of the facts in this declaration.

2.

I am Tina Patel’s counsel of record in this case.

3.

IMPORTANT NOTE. I am somewhat circumspect in this declaration with respect

to certain aspects of my valuation of the claims and the plan of allocation. I do not discuss
impressions, concerns, and strategies about the case unless they are already known to Defendant
(or that one can safely assume are known to Defendant). If the Court denies preliminary or final
approval of the proposed Settlement, Plaintiff would be extremely disadvantaged if her counsel,
in the course of seeking settlement approval, revealed work product that could then be used
against the Class. That said, if the Court requests it, I will provide a more complete accounting as
to my analysis concerning the valuation of the claims, potential damages, and the plan of
allocation through a declaration to be submitted ex parte and in camera. In determining whether
to approve or disapprove a class action settlement, the Court may consider certain ex parte and in
camera communications. See, e.g., Ogbuehi v. Comcast of California/Colorado/Florida/Oregon,
Inc. (E.D. Cal. 2014) 303 F.R.D. 337, 356.
4.

I consider this an excellent settlement of the Patel Class’s claims. For the reasons

discussed below and elsewhere, I recommend that the Court grant preliminary approval of the
Settlement.
Most Relevant Documents for Preliminary Approval
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5.

Attached to this declaration as Exhibit 1 through 5 are the most relevant

documents for this Court’s consideration of the Settlement Agreement in this case. Specifically:
a.

Exhibit 1 is the Proposed Stipulation of Class Action Settlement.

b.

Exhibit 2 is the Proposed Class Notice.

c.

Exhibit 3 is the declaration of Jennifer Trembley, the data consultant with

whom I worked to create the damages and recovery models in this case.
d.

Exhibit 4 is the declaration of Tina Patel, the class representative.

e.

Exhibit 5 is the declaration of Nancy Johnson, the corporate representative

of the claims administrator, CAC Services Group.
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1
2

Attorney Background
6.

I am currently a shareholder of Baker Curtis & Schwartz, P.C. I joined the earlier

3

iteration of this firm, Baker & Schwartz P.C. in June 2015. From November 2008 until May

4

2015 I was an associate at Nixon Peabody LLP, an AmLaw 100 Firm that – at the time – had

5

more than 700 attorneys. From 2007 through November 2008 I was an associate at Thelen LLP,

6

another AmLaw 100 firm. Prior to that, I attended law school at the University of Southern

7

California.

8
9

7.

Throughout my nine years of private practice, I have been primarily focused in

labor and employment law. My practice has included, in significant respect, the defense (and

10

now the prosecution) of complex wage and hour class actions. My partners and I have

11

represented corporate clients such as the Hertz Corporation (see, e.g., Hertz Corporation v.

12

Friend (2010) 559 U.S. 77), Kaiser Permanente, the Golden State Warriors, Oracle, Solar City,

13

Sharper Image, MediaNews Corp., American Laser Centers, and Redfin in employment class

14

actions. Since founding our own firm, we have prosecuted (or are prosecuting) employment class

15

actions or PAGA cases against companies such as Bank of America, Mixpanel, CPEhr, CBRE, JP

16

Morgan Chase, PennyMac, and, of course, One West Bank. I have been selected as a “Rising

17

Star Super Lawyer” in 2014, 2015, 2016 and 2017.

18

8.

As a shareholder in Baker Curtis & Schwartz, my practice focuses on representing

19

employees in individual and class action matters. While I primarily work on a contingency basis,

20

I also occasionally represent employees on an hourly basis. These are usually senior executives

21

or high-income employees. My standard hourly rate for individual clients is $550.00.

22

9.

I am the primary attorney on this case. My partners, Deborah Schwartz and Chris

23

Baker, have also done work on this case. Schwartz is a former labor and employment partner of

24

Nixon Peabody. Her standard hourly rate is $615.00. Baker is also a former labor and

25

employment partner of Nixon Peabody. His standard hourly rate is $750.00. Each has also

26

primarily focused on labor and employment law throughout their careers.

27
28

10.

Baker Curtis & Schwartz has no interests that are antagonistic to the Patel Class in

this case, and it has and will continue to commit all necessary resources to representing the Patel
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1

Class in this litigation.

2

The Settlement Class and the Precursor PAGA Lawsuit

3

11.

Plaintiff contends that OneWest’s requiring non-exempt employees to record their

4

worktime on an internet-based time keeping system, called eTIME, which did not capture their

5

performing several minutes of work each day, gives rise to common questions of fact and law that

6

make their claims amenable to class treatment. OneWest disagrees, but has stipulated to

7

certification of the Class for settlement purposes only.

8
9

12.

The Class consists of the 504 employees who worked for OneWest in non-exempt

positions at non-branch locations between September 18, 2014 and December 31, 2015. The

10

Class Members are the alleged aggrieved employees in a precursor Private Attorneys General Act

11

(PAGA) lawsuit Plaintiff filed against OneWest, which is discussed below. 1 The end date of

12

December 31, 2015, results from CIT Bank, N.A’s acquiring OneWest and then taking over

13

employment of any class members still employed on January 1, 2016. (Exhibit 6 is a true and

14

correct copy of OneWest’s interrogatory response concerning CIT Bank.) Accordingly, while the

15

date of preliminary approval is the end of the Class Period, it effectively ends at December 31,

16

2015, because no Class Member had any workweeks for OneWest after that date.

17

13.

Plaintiff filed the precursor lawsuit against OneWest on September 18, 2015, Case

18

No. BC595033, which was in Department 42, before the Honorable Holly E. Kendig. That

19

lawsuit alleged the same Labor Code violations as in this action, but did so through a single

20

PAGA cause of action. Attached to this declaration as Exhibit 7 is a true and correct copy of the

21

Complaint in that action. The pleadings were at issue and the parties were preparing for trial in

22

Case No. BC595033, which was set for February 21, 2017, when they reached a settlement.

23

14.

The parties’ settlement negotiations began in a mediation on July 26, 2016, with

24

Lisa Klerman. The parties continued to negotiate with the Ms. Klerman’s assistance until

25

reaching an agreement in principal on October 24, 2016. During the parties’ settlement

26

negotiations for the 504 aggrieved employees, the discussion evolved to reaching an agreement

27
28

1

When I refer to “this case” in this declaration I mean the currently pending case and its
predecessor, Case No. BC595033, collectively.
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1

that included class claims with a four-year statute of limitations for that group. The parties

2

finalized their Settlement Agreement in January 2017.

3

15.

After the parties reached a settlement in Case No. BC595033, Plaintiff filed a

4

motion for preliminary approval and a stipulation to file an amended complaint with class claims.

5

At the hearing on the motion for preliminary approval, Department 42 instructed the parties that

6

they needed to dismiss Case No. BC595033 and file a class action in order to get approval of the

7

class claims that were part of their settlement. Attached to this declaration as Exhibit 8 are true

8

and correct copies of Plaintiff’s Request for Dismissal of Case No. BC595033 and Department

9

42’s corresponding order, which set forth the above facts. All of the parties’ work on Case No.

10

BC595033 ultimately culminated in the Settlement Agreement and the Preliminary Approval

11

Motion now before the Court, which are substantially the same as their precursors in the earlier

12

action.

13
14

The Rickerd Action
16.

As discussed above, the settlement in this action is on behalf of the 504 employees

15

who worked for OneWest in non-exempt positions at non-branch locations. In Rickerd et al. v.

16

OneWest et al., Case No. BC562538, a similar settlement was approved on behalf of OneWest’s

17

non-exempt employees who worked at its bank branches. The Rickerd action contained a claim

18

that non-exempt branch employees were shorted compensation by eTIME in addition to other

19

claims. The Rickerd action was also originally filed as a PAGA claim and then settled as a class

20

action, although it followed a different procedural path. After the Rickerd plaintiffs filed their

21

motion for preliminary approval of that settlement, Department 31 of this Court, before the

22

Honorable Samantha P. Jessner, ordered the parties to submit Complex Case Questionnaires to

23

the Complex Court at Central Civil West. The Rickerd case was then transferred to Department

24

308, before the Honorable Ann I. Jones, who granted the motion for preliminary approval of the

25

settlement on September 2, 2016 and final approval on January 11, 2017. Under the Rickerd

26

settlement, class counsel received 33% of the settlement sum as its fees and each of the plaintiffs

27

received a $10,000 enhancement payment. Attached to this declaration are true and correct

28

copies of the following documents from the Rickerd action, establishing the above facts:
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1

Exhibit 9 is the Stipulation and Order to File a Second Amended Complaint.

2

Exhibit 10 is the Order Granting Preliminary Approval of Class Settlement.

3

17.

In order to protect the potential recovery of Plaintiff and the employees she seeks

4

to represent, my firm spent considerable efforts trying to intervene in the Rickerd action,

5

including filing an appeal of Department 308’s denial of Plaintiff’s motion to intervene. Part of

6

the consideration for the settlement sum in this case is Plaintiff’s agreement to dismiss her appeal

7

in the Rickerd action.

8
9

Investigation of the Case
18.

We have spent considerable time and resources identifying, investigating, and

10

valuing the class claims in this case. Our analysis has included legal research, requests and

11

follow-up requests for information. Our requests for information were backed by formal

12

discovery requests, and after extensive meet and confer efforts, OneWest generally provided us

13

with the information we sought. We prepared motions to compel for the information OneWest

14

resisted providing, extensively negotiated a Belaire-West opt out notice to obtain the putative

15

class’s contact information and also negotiated a person most qualified deposition of OneWest,

16

but we reached the settlement prior to taking the deposition. We retained a data consultant to

17

synthesize the data provided by OneWest, and worked extensively with this expert to create

18

damages and recovery models. We have located, reached out to, and interviewed other OneWest

19

employees. In connection with the mediation, the parties further exchanged information and legal

20

theories concerning the strengths and weaknesses of the various claims. Following the mediation,

21

we continued to work with the mediator and opposing counsel to reach a resolution and then

22

worked with opposing counsel on the form of the settlement agreement. This in turn led to

23

additional information exchanges. Attached to my declaration are true and correct copies of

24

certain of the key pieces of evidence obtained in discovery in the precursor action:

25
26
27
28

Exhibit 11 is an excerpt of OneWest’s supplemental special interrogatory
responses establishing that it required all Class Members to record their time through eTIME.
Exhibit 12 is excerpts of OneWest’s employee handbook with the time recording
and meal period policies.
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1
2

Exhibit 13 is a collection of screenshots showing steps to clock in through eTIME.
19.

Our investigation into this case has revealed that it is reasonable to assume for

3

settlement purposes that Class Members worked approximately 20 minutes per week before

4

and/or after clicking the timestamp in eTIME. This breaks down to three minutes of worktime

5

each day before employees could reach the eTIME timestamp to clock in and one minute after

6

clocking out to log out of or shut down their computers. It does not appear to have taken any

7

appreciable time to clock in after lunch because the computer and eTIME were already up and

8

running.

9
10

Claims Administration, Notice to the Class, and Payment of Claims
20.

My firm solicited bids from three different claims administration firms with

11

respect to the administration of this class action. We have had good experiences with two of the

12

firms and know the third by reputation. Ultimately, we chose to retain CAC Services Group.

13

CAC provided us with the lowest bid of an estimated amount of $7,000, though it is possible this

14

amount may end up being slightly more. Attached to this declaration as Exhibit 5 is the

15

declaration of a CAC corporate representative concerning CAC’s claims administration services.

16

21.

With respect to the Class Notice (See Exhibit 2), it provides a summary of the

17

case, the class members’ options, the reasons for settlement, a summary of the settlement, and a

18

list of the proposed deductions, including deductions for fees, costs, and the enhancement award.

19

It also sets forth the opt-out and objection procedure, and will include information as to the final

20

approval hearing.

21

22.

Importantly, the Class Notice will also refer class members to my firm’s website at

22

which they will find a dedicated webpage set up by my firm that will provide more detail as to the

23

case and the settlement. As is my firm’s practice, the website will include a summary of the case,

24

links to important documents, a list of relevant dates, a “Frequently Asked Questions” page, and

25

the means to contact us directly.

26

23.

There is no claims procedure in this case. Accordingly, the net settlement amount

27

will be automatically distributed to all class members who do not opt-out. Any unclaimed

28

settlement amounts will become a part of the California Department of Industrial Relations
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1

Unpaid Wage Fund. No amounts will be returned to OneWest. This is a non-reversionary

2

settlement.

3
4
5

Valuation of Class Claims & Plan of Allocation
24.

In valuing the settlement Plaintiff took into consideration the following facts as

provided by OneWest:

6



504 members.

7



Class Members who were current employees at the end of the Class Period had

8

average hourly rates of $27.96 and average overtime rates of $41.94.


9
10

Class Members who separated from employment during the Class Period had
average hourly rates of $26.67 and average overtime rates of $40.00.

11



Class Members worked a total of 82,534 workweeks during the Class Period.

12



The average number of workweeks per Class Member is 164.

13



The highest number of workweeks for any Class Member was 224 workweeks.

14
15

25.

In valuing the class claims in this case, and recommending that Ms. Patel enter

into the proposed Settlement, I also considered the following factors, among other things:

16

a. The strengths and weaknesses of the asserted claims;

17

b. The law (including the relative certainty and uncertainty of the law);

18

c. The documents and data produced by OneWest;

19

d. My firm’s investigation as to the factual bases of the claims;

20

e. The potential damages, including penalties;

21

f. The Court’s likely reaction to penalty claims that are disproportionate to the

22

amount of the actual alleged harm;

23

g. The parties’ relative negotiating leverage (which has changed and continues to

24

change over time); and

25

h. The risks of continuing the litigation.

26

i. The settlements in the Rickerd action, Gillings action and others.

27
28

26.

Taking these considerations (and others) into account, I believe this settlement is

fair, reasonable, and in the best interests of the Class. I am quite comfortable that the Class
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1

Members will benefit from receiving a guaranteed average of $467 in the near future instead of

2

the possibility of receiving an average of $2,658 down the road, particularly given the risks that

3

they would receive less or nothing.

4

27.

In valuing the class claims, I considered a number of issues, including: (1) the

5

strength of OneWest’s arguments that its direction to employees to “request the supervisor to

6

make necessary changes to the employee’s time entries to reflect accurate time worked” creates

7

compliance with its obligations under the Labor Code and/or individualized issues that could

8

frustrate class certification; (2) the likelihood that the de minimis doctrine will bar the Class’s

9

claims even if they establish that OneWest’s timekeeping requirements caused uncompensated

10

time because that time is likely less than 10 minutes per day for each Class Member; (3) arguable

11

differences in the amount of time it took employees to boot up their computers and clock in

12

through eTIME and the amount of worktime after clocking out through eTIME; and (4) the

13

challenges of meeting the additional tests for recovery of penalties for the derivative Labor Code

14

violations.

15

28.

Taking these considerations and others into account, I value the off-the-clock

16

claims with a considerable discount from the maximum potential compensatory damages. It is

17

also worth noting, that Plaintiff’s calculation of the maximum potential compensatory damages

18

assumes 50% of the off-the-clock time at overtime rates and 50% at regular rates, but OneWest

19

may argue that non-overtime rates should only be at the minimum wage, which would

20

considerably lower those amounts. In part, I consider that in the Rickerd action, the plaintiffs

21

there valued their off-the-clock claims, and the court accepted that valuation, as worth $150,000

22

to $300,000. While I think that valuation is on the low side for the off-the-clock claims there

23

because they are considerably broader than here, I do think that is a fair approximate value of the

24

claims here for settlement purposes.

25

29.

Plaintiff’s meal period claim is based on the proposition that OneWest failed to

26

provide legal meal periods whenever the additional amount of time worked before clocking in via

27

the eTIME stamp, pushed the beginning of the meal period past the end of the fifth hour. While

28

the law is clear that employer’s must provide the meal period before the beginning of the sixth
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1

hour, we have not uncovered common evidence that OneWest prevented employees from taking

2

their meal periods a few minutes earlier than they did and OneWest’s handbook policy directs

3

employees to take their meal periods before the sixth hour commences. Given that OneWest’s

4

written meal period policy may comply with California law, Plaintiff would be extending the law

5

if she were to establish that OneWest’s implementing eTIME constitutes a uniform practice to

6

violate its written policy, as Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004,

7

may require to prove this claim on a collective basis. For these reasons, I ascribe very little value

8

to these claims for settlement purposes.

9

30.

Based on my investigation, the eTIME timekeeping program is widely sold by

10

ADP, LLC, which is a nationwide company that processes paychecks for about 20% of the U.S.

11

workforce. Therefore even if Plaintiff establishes that OneWest failed to pay her and the Class

12

for all compensable time, it may be an uphill battle to show that OneWest’s implementing ADP’s

13

eTIME system was willful and bad faith conduct intended to deprive the Class Members’ wages,

14

as would be required to recover penalties under Labor Code section 203, or that OneWest’s

15

knowingly and intentionally issued inaccurate wage statements by relying on the eTIME system,

16

as would be required to recover penalties under Labor Code section 226. Given these challenges,

17

and the rule that courts evaluate the fairness of a class action settlement based on how it

18

compensates the class for past injuries, not potential penalties or other punitive measures, I have

19

assigned minimal value to the Labor Code section 203 and 226 claims. I also assign minimal

20

value to the PAGA claims for these reasons and because PAGA penalties are discretionary and

21

can be reduced by the Court. Labor Code § 2699(e).

22

31.

Gillings v. Time Warner, SACV 10-5565-AG is a good comparator to the

23

settlement here. True and correct copies of the Memorandum of Points and Authorities in support

24

of Motion for Final Approval of Class Action Settlement and the Final Judgment entered in

25

Gillings are attached to this declaration as Exhibits 14 and 15, respectively.

26

32.

A true and correct copy of the chapter on settlement agreements from B. Rothstein

27

& T. Willging, MANAGING CLASS ACTION LITIGATION: A POCKET GUIDE FOR JUDGES (3rd Ed.

28

2010) is attached to this declaration as Exhibit 16 for the Court’s reference.
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1

Plaintiff’s Fees, Costs, and the Enhancement Award

2

33.

The Settlement Agreement permits counsel to seek up to $140,000 in fees. This

3

amount, which is one third of the Gross Settlement Amount (and is under one third considering

4

OneWest’s paying the additional amount of the employer’s share of payroll taxes), falls within

5

the range of reason, under either a percentage-of-recovery or lodestar method - given the current

6

state of the law. The reasonableness of the requested fees is supported by the monetary recovery

7

and also by CIT’s modifying eTIME when it took over employment on January 1, 2016, so that

8

employees can now personally edit their time entries instead of requesting their supervisors to do

9

so, which gives employees a better opportunity to receive compensation for their worktime that

10

eTIME does not capture. (California law endorses a catalyst theory for recovery of attorneys’

11

fees under these types of circumstances.) I have spoken with current employees who have

12

confirmed that non-exempt employees can now personally edit their time records. Class Counsel

13

will make and support its fee application through a separation motion if the Court grants

14

preliminary approval. I note that our current lodestar in this case exceeds $140,000.

15

34.

Plaintiff may also seek up to $10,000 as an enhancement award under the

16

settlement. This number is also well within the range of reason. Plaintiff provided invaluable

17

assistance in explaining how the timekeeping practices at OneWest worked and helping us

18

develop her claims. Another one of the reasons I support this enhancement award is that Plaintiff

19

was aware of the possibility that she could resolve the case on an individual basis and she chose

20

to seek only a class resolution that would benefit her former coworkers instead of maximizing her

21

potential personal recovery. Plaintiff will also make and support her application through a

22

separate motion if the Court grants preliminary approval.

23

///

24

///

25

///

26

///

27

///

28

///
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Exhibit 1

Exhibit 2

Patel v. OneWest Resources LLC, No. BC653645 (Los Angeles County Superior Court March 7, 2017)
NOTICE OF CLASS ACTION SETTLEMENT
You are not being sued. This notice affects your rights. Please read it carefully
To:

All persons who were employed in non-exempt positions at Defendant OneWest’s non- branch locations in
California at any time during the period from September 18, 2014 through December 31, 2015.

On ________, the Honorable Maren E. Nelson of the Los Angeles County Superior Court granted preliminary approval
of this class action settlement and ordered the litigants to notify all Class Members about the settlement. You have received
this notice because Defendant’s records indicate that you are a Class Member, and therefore entitled to a payment
from the settlement.
Unless you choose to opt out of the settlement by following the procedures described below, you will be deemed a
Participating Class Member and, if the Court grants final approval of the settlement, you will be mailed a check for
your share of the net settlement amount. The Final Approval Hearing on the adequacy, reasonableness, and fairness of
the Settlement will be held at ____ a.m./p.m. on __________, 2017 in Department 307 of the Los Angeles County Superior
Court located at 600 South Commonwealth Avenue , Los Angeles, California. You are not required to attend the Hearing,
but you are welcome to do so.
Summary of the Litigation
Plaintiff Tina Patel alleges in her operative Class Action Complaint that Defendant violated California state labor laws as a
result of its alleged failure, among other things, to: (1) pay minimum and overtime wages for all hours worked; (2) provide
meal periods; (3) timely pay wages during employment; (4) timely pay wages upon discharge or termination of
employment; (5) provide accurate, itemized wage statements; and (6) unfair business practices.
After the exchange of relevant information and evidence, Plaintiff and Defendant agreed to enter into private mediation to
attempt to informally resolve the claims in the case. On July 26, 2016, the parties participated in a mediation with Lisa
Klerman, a respected mediator of wage-and-hour class actions. With Ms. Klerman’s assistance, the parties were able to
negotiate a settlement of Plaintiff’s claims following additional negotiations.
Counsel for Plaintiff, and the attorneys appointed by the Court to represent the class, Baker Curtis & Schwartz, P.C. (“Class
Counsel”), have investigated and researched the facts and circumstances underlying the issues raised in the case and the law
applicable. While Class Counsel believe that the claims alleged in this lawsuit have merit, Class Counsel also recognize
that the risk and expense of continued litigation justify settlement. Based on the foregoing, Class Counsel believe the
proposed settlement is fair, adequate, reasonable, and in the best interests of Class Members.
Defendant has denied, and continues to deny the factual and legal allegations in the case and believe that it has valid defenses
to Plaintiff’s claims. By agreeing to settle, Defendant is not admitting liability on any of the factual allegations or claims in
the case. Defendant has agreed to settle the case as part of a compromise with Plaintiffs.
Summary of The Proposed Settlement Terms
Plaintiffs and Defendant have agreed to settle the underlying class claims in exchange for the Class Settlement Amount of
$420,000. This amount is inclusive of: (1) Individual Settlement Payments to Participating Class Members; (2) Class
Representative Enhancement Payment of $10,000 to Plaintiff for her services on behalf of the class; (3) $140,000 in
attorneys’ fees and $16,000 in costs; (4) a $12,000 payment to the California Labor and Workforce Development Agency
(“LWDA”) in connection and accordance with the Private Attorneys General Act of 2004 (“PAGA”); and (5) reasonable
Settlement Administrator’s fees and expenses estimated to be $7,000. After deducting the Class Representative
Enhancement Payments, attorneys’ fees and costs, the payment to the LWDA, and the Settlement Administrator’s fees and

expenses, a total of approximately $235,000 will be allocated to Class Members who do not opt out of the settlement (“Net
Settlement Amount”).
Each Participating Class Member’s settlement payment will be based on the number of Workweeks each Class Member
worked for Defendant during the period from September 18, 2011 through [preliminary approval] (“Class Period”).
Settlement payments will be calculated as follows:
(a)

Defendant will calculate the total number of Workweeks worked by each Participating Class Member during
the Class Period, and based on those calculations the Settlement Administrator will calculate the aggregate total
number of Workweeks worked by all Participating Class Members during the Class Period.

(b)

To determine each Participating Class Member’s estimated “Individual Settlement Payment,” the Settlement
Administrator will use the following formula: The Net Settlement Amount will be divided by the aggregate
total number of Workweeks, resulting in the “Workweek Value.” Each Participating Class Member’s
“Individual Settlement Payment” will be calculated by multiplying each individual Participating Class
Member’s total number of Workweeks by the Workweek Value.

(c)

The Settlement Administrator shall be responsible for reducing Individual Settlement Payment based on any
required deductions for each Participating Class Members as specifically set forth herein, including employeeside tax withholdings or deductions.

(d)

The entire Net Settlement Amount will be disbursed to all Participating Class Members who do not submit
timely and valid Requests for Exclusion. If there are any valid and timely Requests for Exclusion from
members of the Settlement Class, the Settlement Administrator will proportionately increase the Individual
Settlement Payment for each Participating Class Member according to the number of Workweeks worked, so
that the amount actually distributed to the Settlement Class equals 100% of the Net Settlement Amount.

According to Defendant’s records, you worked a total of ____ Workweeks during the Class Period. Your estimated
payment is approximately $_____.
If you believe the information provided above is incorrect, please contact the Settlement Administrator at ____________.
If you dispute the information stated above, you must provide documentation that establishes otherwise. If Class Counsel
and Defendant’s counsel cannot reach agreement on the dispute, the Settlement Administrator will make a final decision on
any dispute that you submit.
IRS Forms W-2 and 1099 will be distributed to Participating Class Members and the appropriate taxing authorities
reflecting the payments they receive under the settlement. Participating Class Members should consult their tax advisors
concerning the tax consequences of the payments they receive under the Settlement. For purposes of this settlement, 25%
of each Individual Settlement Payment will be allocated as wages for which IRS Forms W-2 will be issued and 75% will
be allocated to alleged unpaid penalties and interest for which IRS Forms 1099-MISC will be issued.
Your Options Under the Settlement
Option 1 – Automatically Receive a Payment from the Settlement
If want to receive your payment from the settlement, then no further action is required on your part. You will automatically
receive your settlement payment from the Settlement Administrator if and when the settlement receives final approval by
the Court.
Option 2 – Opt Out of the Settlement
Questions? Contact the Settlement Administrator toll free at 1-***-***-****
Page 2

If you do not wish to participate in the settlement, you may exclude yourself from participating by submitting a written
request to the Settlement Administrator expressly and clearly indicating that you have received this Notice of Class Action
Settlement, decided not to participate in the settlement, and desire to be excluded from the settlement. The written request
for exclusion must include your name, signature, address, telephone number, and last four digits of your Social Security
Number. Sign, date, and mail the request for exclusion by First Class U.S. Mail or equivalent, to the address below.
Settlement Administrator
c/o _____________
________________
The written request to be excluded must be postmarked not later than __________, 2017. If you submit a request for
exclusion which is not postmarked or faxed by __________, 2017, your request for exclusion will be rejected, and you will
be included in the settlement class.
Option 3 – Object to the Settlement
If you wish to object to the settlement because you find it unfair or unreasonable, you must submit an objection stating why
you object to the settlement. Your objection must provide: (1) your full name, signature, address, and telephone number,
and a written statement of all grounds for the objection. The objection must be mailed to the administrator at [administrator’s
address].
All objections must be postmarked to the administrator on or before _________________2017. Late objections will not be
considered. By submitting an objection, you are not excluding yourself from the settlement. To exclude yourself from the
settlement, you must follow the directions described above. Please note that you cannot both object to the settlement and
exclude yourself. You must choose one option only.
You may also, if you wish, appear at the Final Approval Hearing set for __________________________ at _____ a.m./p.m.
in Department 307 of the Superior Court of the State of California, for the County of Los Angeles and discuss your objection
with the Court and the Parties at your own expense. You may also retain an attorney to represent you at the hearing.
If you choose Option 1, and if the Court grants final approval of the settlement, you will be mailed a check for your share
of the settlement funds. In addition, you will be deemed to have released or waived the following claims (“Released
Claims): All claims, rights, demands, liabilities, and causes of action, of every nature and description, arising during the
Class Period, whether known or unknown, that were or could have been brought based on the same set of operative facts
as those set forth in the September 18, 2015 complaint, or First Amended Complaint, arising during the period from
September 18, 2011, to [preliminary approval date]. The claims released by the Participating Class Members include, but
are not limited to, statutory, constitutional, contractual or common law claims for wages, damages, unpaid costs or expenses,
penalties, liquidated damages, punitive damages, interest, attorneys’ fees, litigation costs, restitution, or equitable relief,
arising out of or based upon the following categories of allegations regardless of the forum in which they may be brought,
to the fullest extent such claims are releasable by law: (i) all claims for unpaid overtime; (ii) all claims for meal break
violations; (iii) all claims for unpaid minimum wages; (iv) all claims for the failure to timely pay wages upon termination;
(v) all claims for the failure to timely pay wages during employment; (vi) all claims for wage statement violations; and (vii)
all other penalties recoverable for such claims under PAGA. As to the foregoing Released Claims, specifically the causes
of action alleged in the complaints in the action, this release also includes a waiver of unknown claims in accordance with
the provisions of California Civil Code § 1542, which provides: “A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her favor at the time of executing the release, which if known by him or
her must have materially affected his or her settlement with the debtor.” The released Claims will release Defendant, its
subsidiaries, affiliates, parents, divisions, and their respective successors and predecessors in interest, and assigns, their past
Questions? Contact the Settlement Administrator toll free at 1-***-***-****
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or present officers, directors, shareholders, board members, trustees, attorneys, employees, agents, principals, heirs,
representatives, accountants, auditors, consultants, insurers and reinsurers, and other persons acting on their behalf, and each
of them (“Release Parties”), but only with respect to a Class Member’s employment with Defendant OneWest Resources
LLC, or any later claim that flows from, or is premised upon, the alleged conduct or wrongs during that employment with
OneWest Resources LLC that is released.
If you choose Option 2, you will no longer be a Participating Class Member, and you will (1) be barred from participating
in the settlement, but you will not be deemed to have released the Released Claims, (2) be barred from filing an objection
to the settlement, and (3) not receive a payment from the settlement.
If you choose Option 3, you will still be entitled to the money from the settlement. If the Court overrules your objection,
you will be deemed to have released the Released Claims.
Additional Information
This Notice of Class Action Settlement is only a summary of the case and the settlement. For a more detailed statement
of the matters involved in the case and the settlement, you may refer to the pleadings, the settlement agreement, and other
papers filed in the case.
All inquiries by Class Members regarding this Class Notice and/or the settlement should be directed to the Settlement
Administrator or Class Counsel.
Chris Baker
Baker Curtis & Schwartz, P.C.
44 Montgomery Street, Suite 3520
San Francisco, CA 94104
Phone: 415.433.1064
Website: www.bakerlp.com
PLEASE DO NOT CONTACT THE CLERK OF THE COURT, THE JUDGE, DEFENDANT OR DEFENDANT’S
ATTORNEYS WITH INQUIRIES.

Questions? Contact the Settlement Administrator toll free at 1-***-***-****
Page 4
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CHRIS BAKER, State Bar No. 181557
cbaker@bakerlp.com
MICHAEL CURTIS, State Bar No. 252392
mcurtis@bakerlp.com
BAKER CURTIS & SCHWARTZ, P.C.
44 Montgomery Street, Suite 3520
San Francisco, CA 94104
Telephone: (415) 433-1064
Fax: (415) 366-2525
Attorneys for Plaintiff
TINA PATEL

8
9

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

10

COUNTY OF LOS ANGELES

11
12
13

TINA PATEL, in her representative capacity,

14

Plaintiff,

15
16
17
18
19
20
21
22
23

vs.

Case No. BC653645
Assigned to Hon. Maren E. Nelson
CLASS ACTION

ONEWEST RESOURCES, LLC, and Does 1-50,
inclusive,
Defendants.

DECLARATION OF JENNIFER J.
TREMBLEY IN SUPPORT OF
PLAINTIFF’S NOTICE OF MOTION
AND MOTION FOR SEEKING AN
ORDER:
(1) PRELIMINARY CERTIFYING
THE CLASS FOR SETTLEMENT
PURPOSES;
(2) PRELIMINARILY APPROVING
THE CLASS ACTION SETTLEMENT
AGREEMENT; AND
(3) DIRECTING THAT NOTICE BE
MAILED TO CLASS MEMBERS

24
25
26

Hearing Date: June 30, 2017
Hearing Time: 11:00 a.m.
Dept.: 307

27
28
TREMBLEY DECLARATION ISO OF MOTION FOR PRELIMINARY APPROVAL

1

I, Jennifer J. Trembley, declare:

2

1.

I have personal knowledge of the facts in this declaration.

3

2.

I was retained by Baker Curtis & Schwartz, P.C. to perform analysis of data

4
5

provided by OneWest Resources, LLC, in the case of Patel v. OneWest Resources, LLC.
3.

I have been engaged in data analysis since 1997. “Data analysis” consists of,

6

among other things, finding patterns or drawing conclusions based on evidence in the data and

7

applying formulas and algorithms to broad sets of data to extrapolate information. I have worked

8

extensively with programming languages such as SQL and MySQL that are typically used to

9

manipulate or extract information from computer databases, including SQL server, MS access,

10

and PostgreSQL.

11

4.

I also work as a consultant analyzing raw datasets from employers, such as payroll

12

or scheduling information. With respect to the Patel matter, I have worked closely with Mr.

13

Curtis in developing formulas and models for the purpose of estimating damages, as well as

14

drawing other conclusions, from the data provided by OneWest.

15

5.

My job, of course, is not to make determinations as to the strength or weakness of

16

any claim or right to damages in this case or any other. My job is to work with the attorney to

17

analyze voluminous data to find conclusions based on specifications provided by the attorney. I

18

can discuss, summarize and programmatically scrutinize large datasets in order to reach

19

conclusions about those datasets. In short, my work requires math, logic, and programming

20

skills, not legal skills.

The Patel Class

21
22

6.

My calculations are based on the data OneWest has provided to date. There will

23

likely be changes to my calculations depending on the final dataset, as well as the Court’s rulings

24

on deductions from the gross settlement amount.

25

7.

Based on OneWest’s data, the class of non-exempt employees who worked at

26

OneWest’s non-branch locations between September 18, 2014 and December 31, 2015, has 504

27

members.

28

8.

I understand the Class claims it suffered violations of the California Labor Code
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1

resulting from OneWest’s requirement of worktime logging on an internet-based time keeping

2

system known as eTIME. Each class member amassed several minutes of uncompensated work

3

each day while waiting for their assigned computers to boot up and then navigating eTIME to the

4

timestamp button before they could clock in, and after they clocked out through the eTIME

5

timestamp. Based on evidence gathered by class counsel, my calculations assume Class Members

6

were deprived four minutes of compensable work time each work day (three minutes at the

7

beginning of the shift and one at the end), for a total of 20 minutes per work week.

8

9.

Based on OneWest’s data, the Class Members who were current employees at the

9

end of the Class Period had average hourly rates of $27.96 and average overtime rates of $41.94.

10

The Class Members who separated from employment during the Class Period had average hourly

11

rates of $26.67 and average overtime rates of $40.00.

12

10.

OneWest’s data shows that Class Members worked a total of 82,534 workweeks

13

during the Class Period from September 18, 2011 and December 31, 2015. The average number

14

of weeks is 164. The highest number of workweeks for any Class Member was 224 workweeks.

Estimated Compensatory Damages

15
16
17
18

11.

According to my calculations, the total compensatory damages (overtime and

regular time, meal period premium wage and interest) of the Class is $1,339,645.
12.

My calculations assume that half the off-the-clock work is owed at the Class

19

Members’ regular rates and half is owed at their overtime rates. In calculating uncompensated

20

overtime wages, I multiplied the average number of workweeks by five days, by 4 minutes per

21

day or 0.067 hours, by the average overtime hourly rates for both current and former employees

22

and then divided by two. I then did the same thing for the regular rates of pay. I then multiplied

23

these totals by the class counts. These came to $726,028 and $225,967 respectively, for a

24

combined total at $951,995.

25

13.

For meal periods, I reviewed Plaintiff’s time records from September 18, 2014 to

26

the end of her employment on May 6, 2015. Over this sample set of time records, there were 139

27

total workdays and two workdays (4/7/15 and 4/13/15) where the meal period was commenced

28

within two minutes of the start of her sixth hour so that adding the three minutes of
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1

uncompensated worktime to the beginning of this shift makes the meal period untimely. Two out

2

of 139 workdays show that the uncompensated worktime caused 1.4% of meal periods to become

3

untimely. Extrapolating that percentage across the 504 Class Members at an average of 164

4

workweeks times 5 workdays and multiplying by the average regular hourly rate shows the

5

potential damages for missed meal periods for former employees is $39,019 and for employees

6

who were current at the end of the Class Period it would be $125,357. The combined total is

7

$164,376.

8

14.

9

I then calculated simple interest on the overtime and meal period premiums at a

rate of 10%, which came to $223,274. The calculations assume the interest has accrued since

10

2013. This assumption is based on the class period dates between September 2011 and December

11

2015.

12

15.

Based on the above calculations, I determined that the gross potential

13

compensatory damages owed to Class Members was approximately $1,339,645. The average

14

potential compensatory damages per Class Member was $2,658 (gross total divided by 504

15

employees).

Value Received Under the Settlement

16
17

16.

Based on the preliminary data provided by OneWest, I have also calculated the

18

tentative recoveries of Class Members under the Settlement Agreement. Assuming that the Court

19

grants the maximum deductions set forth in the Settlement for fees, costs, Plaintiff’s enhancement

20

payment, and the PAGA penalty to the State, I estimate the average recovery per class member

21

with damages or statutory penalties will be approximately $467.40.

22

17.

I reach this conclusion by dividing the Net Settlement Amount of $235,000, by the

23

aggregate total number of Workweeks worked by all Class Members, 82,534, resulting in the “Workweek

24

Value” of $2.85. Each Class Member’s allocation of the Net Settlement Amount will be his or her

25

number of Workweeks multiplied by the Workweek Value. Based on the average number of workweeks

26

of 164, the average Class Member would receive $467.40.

Bottom Line

27
28

18.

Assuming the Court approves the settlement with all deductions, the class
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1

members will receive on average 18 cents on the dollar, based on the Net Settlement Amount.

2

They will receive on average 31 cents on the dollar, based on the Gross Settlement Amount of

3

$420,000.

4

19.

I declare, under penalty of perjury, under the laws of the State of California, that

5

the foregoing is true and correct. This declaration is executed on May 23, 2017, in Emeryville,

6

California.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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CALIFORNIA SUPERIOR COURT
COUNTY OF LOS ANGELES
TINA PATEL, in her representative capacity,
Plaintiff,
vs.
ONEWEST RESOURCES, LLC, and Does 150, inclusive,
Defendant.

|
|
|
|
|
|
|
|
|
|
|
|
|

CASE NO. BC595033
DECLARATION OF NANCY A. JOHNSON
REGARDING THE NOTICE PLAN IN
SUPPORT
OF
THE
SETTLEMENT
AGREEMENT

I, Nancy A. Johnson, being first duly sworn, hereby state:
1.

I am the President of CAC Services Group, LLC (“CAC”), located at 1601 Southcross

Drive West, Burnsville, MN 55306. I am over twenty-one (21) years of age and I am not a party to the
above-captioned action. I have personal knowledge of the facts set forth herein and, if called as a witness,
could and would testify competently thereto.
2.

CAC provides a comprehensive range of class and collective action claims administration

services. CAC has extensive experience in data processing and acting as third-party administrator in class
and collective actions throughout the country.
3.

CAC’s class and collective action administration services include: coordination of all

notice requirements; design of direct-mail notice, publication of summary notice, emailing notice packets
and claim forms; coordination with the U.S. Postal Service; database management; website hosting and
management; claims processing; fund management and distribution; and preparation of reports describing
notice plans and claims processing.
4.

If CAC is retained to act, and appointed by this Court to act, as the Claims Administrator

for this action, we will provide notice to the class members (as defined in the Settlement Agreement),
calculate their initial anticipated recovery as part of that notice, calculate their final recovery after the

1

Court’s final approval hearing, establish a Qualified Settlement Fund, distribute the final checks, calculate
the employer’s share of the payroll taxes, issue W-2s and 1099s to the employees, and file the appropriate
tax forms and employer payroll amounts with the appropriate government authorities.
5.

In regard to the notice plan, CAC will direct notice by first-class mail to all Settlement

Class members whose names and addresses will be provided by OneWest Resources, LLC (“Defendant”).
6.

In this regard, once CAC receives from Defendant an electronic list of names and

addresses of persons identified as potential Settlement Class members, the Settlement Class Member List
will be updated using the National Change of Address system (NCOA), which updates the addresses for
all persons who had moved in the previous four years and who had filed a change of address with the U.S.
Postal Service. The Notice of Class Action Settlement (the “Notice”) will be printed, personalized, and
inserted into a #10 window envelope (the “Notice Packet”). The Notice Packet will be mailed, using firstclass postage, at the U.S. Post Office in Minneapolis, Minnesota.
7.

In support of the direct mail Notice Packet, CAC will have regular telephone

communications with Class Members calling CAC. In general, the purpose of these communications will
be to: Transcribe and fulfill the Notice Packet as requested; and Answer Settlement Class member
questions about the Notice Packet.
8.

Notice Packets that are returned to CAC by the U.S. Postal Service with forwarding

addresses will be subsequently updated with the new addresses, and a Notice Packet will be re-mailed to
said Settlement Class members at each of the new addresses.
9.

Notice Packets that are returned to CAC by the U.S. Postal Service without forwarding

addresses, for these Notice Packets, an address search (“skip-trace”) will be completed. Any new
addresses as a result of the skip-trace, will be updated in the Settlement Class Member List with the new
addresses and a Notice Packet will be re-mailed to said Settlement Class members at each of these new
addresses. Additionally, through phone correspondence or other correspondence, CAC will continue to
make a good faith effort to re-mail RFND mail throughout the claim filing deadline.
10.

CAC will keep track of any opt outs and provide a weekly report to the Defendant.

11.

Should CAC receive any objections, we will immediately notify Class Counsel and the

2

Defendant.
12.

It is my opinion that the above-described notice plan and the Notice Packet are adequate

and reasonable under the circumstances. They are consistent with standards previously employed by
CAC in notification plans designed to reach known members of settlement groups or classes.
Additionally, the implemented notice plan and the Notice Packet are fully compliant with the notice
requirements established by California law, as well as the parties’ Settlement Agreement. Finally, if the
settlement is approved by the Court, CAC will make all payment distributions from the Gross Settlement
Sum in accordance with terms of the Settlement Agreement, or as is otherwise ordered by the Court, and
will otherwise comply with its duties under the Settlement Agreement.
13.

At present, the total settlement administration costs are expected to be no more than

$7,000.00.
I declare under penalty of perjury under the laws of the United States and State of California that
the foregoing is true and correct. Executed this 12th day of January 2017.

___________
Nancy A. Johnson

3
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1
2

PARTIES
2.

Plaintiff Tina Patel worked for Defendant or its predecessors for over ten years.

3

She was employed as a Systems Analyst by Defendant from March 2009 to May 2015. Plaintiff

4

resides in Los Angeles County.

5

3.

Plaintiff is informed and believes and thereupon alleges that at all times mentioned

6

herein, defendant OneWest Resources, LLC, with its principal place of business located at 888 E.

7

Walnut Street, Pasadena, California 91101, is and was a limited liability company organized in

8

California. Plaintiff is informed and believes and thereupon alleges that OneWest Resources,

9

LLC does business as OneWest Bank N.A.

10

4.

Plaintiff is ignorant of the true names and capacities of defendants sued herein as

11

Does 1 through 50, inclusive, and therefore sues these defendants by such fictitious names.

12

Plaintiff will amend this complaint to allege their true names and capacities when ascertained.

13

Plaintiff is informed and believes and thereon alleges that each of these fictitiously named

14

defendants is responsible in some manner for the acts or omissions herein alleged.

15

5.

At all times mentioned herein, Defendant and Does 1 through 50, inclusive, were

16

the employees, agents, or representatives of each other defendant and were acting with the

17

knowledge and consent of each other defendant and within the purpose and scope of such

18

employment, agency, or representation in doing or failing to do the things alleged in this

19

complaint.

20
21
22
23

JURISDICTION & VENUE
6.

This Court has jurisdiction over Plaintiff’s claims for civil penalties under

PAGA. Plaintiff’s potential recovery of penalties for herself is less than $75,000.
7.

Venue is proper because Defendant resided in Los Angeles County at the

24

commencement of this action. Defendant employed Plaintiff and other aggrieved employees in

25

Los Angeles County (in addition to other counties).

26
27
28

GENERAL ALLEGATIONS
8.

On June 1, 2010, Defendant reclassified Plaintiff’s position from exempt to non-

exempt, changing her title from Systems Analyst II to System/IT Analyst I. Plaintiff remained
-2PAGA COMPLAINT

1

classified as non-exempt for the rest of her employment. She was normally scheduled to work

2

from 7:00 AM to 4:00 PM.

3

9.

In connection with this reclassification, Defendant instructed Plaintiff to record her

4

work time in an internet-based time management system called Enterprise eTime. Defendant’s

5

employee handbook also instructs that all non-exempt employees “must use the Company’s

6

approved timekeeping system(s)….” This remained Defendant’s policy and practice throughout

7

the rest of Plaintiff’s employment. Plaintiff is informed and believes and thereupon alleges that

8

Defendant’s policy and practice continues to be that non-exempt employees must record their

9

time through Enterprise eTime.

10

10.

The California Labor Code and the California Industrial Wage Orders require that

11

employers pay employees a minimum wage for all hours worked. In order to record her work

12

time in Enterprise eTime, Plaintiff had to first log into her computer, then go to the Enterprise

13

eTime website, log into the Enterprise eTime website with a username and password and navigate

14

to the page where she would click a button that would time stamp her beginning of work time.

15

Plaintiff had to repeat this procedure upon returning from her meal period. OneWest’s computers

16

were also periodically completely shut down for computer updates and other reasons so that on

17

those occasions Plaintiff had additional uncompensated worktime as she had to start up her

18

computer before she could commence the process of clocking in. In fact, even though

19

Defendant’s time-keeping policy and practice prevents an employee from recording the time it

20

took to complete this clocking-in procedure, Defendant’s employee handbook admits that it is

21

work time: “Work time includes, for example, time spent waiting to bring up a computer to log

22

in.” Plaintiff is informed and believes and thereupon alleges that aggrieved employees had to

23

undergo the same procedures to clock in each day. While it took less than ten minutes to go

24

through the clocking-in procedure, this uncompensated work time was a requirement of the job

25

that occurred every workday for every aggrieved employee.

26

11.

Plaintiff also had to click the time stamp to clock out at the end of each day before

27

she could then log out of her computer. There was therefore also uncompensated work time after

28

clocking out each day. Plaintiff is informed and believes and thereupon alleges that aggrieved
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1
2

employees had to undergo the same procedures to clock out each day.
12.

The California Labor Code and the California Industrial Wage Orders require that

3

employers pay employees overtime for all hours worked in excess of eight in a day or forty in a

4

week. Plaintiff regularly worked eight hours per day and/or 40 hours per week on the clock.

5

Because Defendant’s time-keeping practice required her to start working before she was able to

6

clock in and to continue working after she clocked out, she regularly worked uncompensated

7

overtime hours. Plaintiff is informed and believes and thereupon alleges that aggrieved

8

employees work the same or similar hours and therefore also regularly worked uncompensated

9

overtime hours.

10

13.

The California Labor Code and the California Industrial Wage Orders require that

11

“an employer may not employ an employee for a work period of more than five hours per day

12

without providing the employee with a meal period….” Plaintiff commenced her meal period

13

before the conclusion of her fifth hour of time on the clock when work duties allowed her to do

14

so. Because Defendant’s time-keeping practice required her to start working before she was able

15

to clock in, some of her meal periods taken before the conclusion of her fifth hour of time on the

16

clock were not actually commenced until after the conclusion of her fifth hour of work time.

17

14.

Under California law, an employer must pay an employee all wages due upon

18

termination or resignation. The willful failure to do so can result in waiting time penalties equal

19

to 30 days of an employee’s wage. See Labor Code section 203. Defendant did not pay Plaintiff

20

or aggrieved employees all wages due upon end of employment because their time-keeping

21

practices and policies prevented them for recording all worked time. Defendant’s conduct in

22

refusing to pay these wages was willful.

23

15.

Plaintiff is informed and believes and thereupon alleges that Defendant knowingly

24

and intentionally failed to furnish Plaintiff and aggrieved employees with accurate wage

25

statements, which among other things, fail to show total hours worked. Plaintiff is informed and

26

believes and thereupon alleges that this failure was not due to a clerical error or inadvertent

27

mistake.

28
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1

16.

For the reasons alleged above, Defendant has willfully failed to keep payroll

2

records showing total hours worked and wages paid to employees. Under California Labor Code

3

§ 1174(d), employers must keep “payroll records showing the hours worked daily by and the

4

wages paid to . . .employees [. . .].” Because Defendant willfully did not keep accurate time

5

records reflecting hours worked for their non-exempt employees, they are liable for civil penalties

6

pursuant to PAGA.

7

FIRST CAUSE OF ACTION

8

(Violation of Government Code §2698 et seq.)

9
10

17.

Plaintiff incorporates paragraphs 1 through 16 of this Complaint as if set forth

18.

Plaintiff is an aggrieved employee under PAGA because she was employed by

here.

11
12

Defendant during the applicable statutory period and suffered one or more of the Labor Code

13

violations set forth in this complaint. Plaintiff seeks to recover on her behalf, on behalf of the

14

State, and on behalf of all current and former aggrieved employees of Defendant, the civil

15

penalties provided by PAGA, plus reasonable attorney’s fees and costs in this representative

16

action.

17
18
19
20
21
22
23
24
25
26
27
28

19.

Plaintiff seeks penalties pursuant to PAGA for the violation of the following Labor

Code sections:
a.

failure to provide prompt payment of wages to non-exempt employees

upon termination and resignation in violation of Labor Code §§ 201, 202, 203;
b.

failure to provide accurate itemized wage statements to non-exempt

employees in violation of Labor Code §§ 226(a), 1174, and 1174.5;
c.

failure to provide meal periods in violation of applicable wage orders and

Labor Code §§ 226.7, 512, and 558;
d.

failure to pay overtime wages in violation of applicable wage orders and

Labor Code §§ 510, 558, 1194 and 1198;
e.

failure to pay minimum wages in violation of applicable wage orders and

Labor Code §§ 1182.12, 1194, 1194.2, 1197 and 1197.1;
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1
2

f.

violation of Labor Code §§ 226(a); and

3
4

failure to provide itemized wage statements to non-exempt employees in

g.

failure to keep required payroll records in violation of the applicable wage

orders and Labor Code §§ 1174 and 1174.5.

5

20.

With respect to violations of Labor Code § 226(a), Labor Code § 226.3 imposes a

6

civil penalty in addition to any other penalty provided by law of two hundred fifty dollars ($250)

7

per aggrieved employee for the first violation, and one thousand dollars ($1,000) per aggrieved

8

employee for each subsequent violation of Labor Code § 226(a).

9

21.

With respect to violations of Labor Code §§ 510, 512, Labor Code § 558 imposes

10

a civil penalty in addition to any other penalty provided by law of fifty dollars ($50) for initial

11

violations for each underpaid employee for each pay period for which the employee was

12

underpaid in addition to an amount sufficient to recover underpaid wages, and one hundred

13

dollars ($100) for subsequent violations for each underpaid employee for each pay period for

14

which the employee was underpaid in addition to an amount sufficient to recover underpaid

15

wages. Moreover, Plaintiff seeks civil penalties in the amount of unpaid wages owed to

16

aggrieved employees pursuant to Labor Code § 558(a)(3). The statute of limitations for civil

17

penalties under Labor Code § 558(a)(3) is three years, not one.

18
19

22.

With respect to violations of Labor Code § 1174, Labor Code § 1174.5 imposes a

civil penalty of $500.

20

23.

Labor Code § 2699 et seq. imposes a civil penalty of one hundred dollars ($100)

21

per pay period, per aggrieved employee for initial violations, and two hundred dollars ($200) pay

22

period, per aggrieved employee for subsequent violations for all Labor Code provisions for which

23

a civil penalty is not specifically provided, including Labor Code §§ 226.7, 1174, 1182.12, 1194,

24

1197, and 1198.

25

24.

26

///

27

///

28

///

Plaintiff has satisfied the requirements of Labor Code section 2699.3.
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EMPLOYEE HANDBOOK
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Illinois, Michigan, and Texas, should follow the meal period guidelines provided in this
handbook.
Meal Periods California Employees
OneWest provides employees with unpaid meal periods of at least 30 minutes
whenever they work a shift that is over five hours. The following meal period rules
apply to the Company s non-exempt employees:
Meal periods are at least 30 minutes, unpaid, and free of all work duties.
Employees may leave the premises during meal periods.
Employees must record when they begin and end their meal periods using the
Company s timekeeping system(s).
Employees must review each day the accuracy of their time worked and meal
period entries using the Company s timekeeping system(s) and certify the same
at the end of each pay period.
An employee s meal period must begin no later than the completion of the 5th
hour of work. For example, if the workday starts at 8:00 a.m., the meal period
must begin no later than 1:00 p.m.
Employees who work more than 10 hours in a day (excluding unpaid meal
periods) are entitled to take a second meal period. The second meal period
must begin no later than the completion of the 10th hour of work.
Meal periods may be waived only in limited circumstances and must be done in writing.
Supervisors and/or managers have forms available to complete if employees wish to
waive a meal period subject to the following conditions:
First Meal Period Waiver: Employees who work six or fewer hours in a workday
may voluntarily forego a meal period, provided the employee and his/her
supervisor/manager mutually consent in writing to a revocable waiver of the
meal period. If an employee decides to withdraw (revoke) the waiver, the
employee must notify his/her supervisor/manager of that decision.
Second Meal Period Waiver: Employees who work more than 10 hours but not
more than 12 in a workday, may voluntarily waive their second meal period
provided: (1) the first meal period of the day was taken; (2) there is mutual
consent of the employee and supervisor/manager; and (3) the employee signs a
written revocable waiver. If an employee decides to withdraw (revoke) the
waiver, the employee must notify his/her supervisor/manager of that decision.
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Employee reports for work unfit for duty (e.g., under the influence of drugs, including
prescription drugs, or alcohol).

TRAVEL TIME
While traveling on behalf of the Company, non-exempt employees should keep an accurate
account of their hours worked. Non-exempt employees must record travel time to and from
their destinations door-to-door. This means for air travel, non-exempt employees should record
time worked from the time they leave the house until they reach their destination and are no
longer performing work (e.g., have checked into their hotel). It is very important that nonexempt employees traveling to California on OneWest business follow the California rules
regarding meal periods and accurately report the start and end times of their meal periods. For
example, for a long travel day, two 30-minute meal periods should be taken and recorded.
(Refer to the Time Keeping policy, the Overtime policy, and the Meal Periods and Rest Breaks
policies for employees working in California, in this handbook.) If an employee goes straight
from the airport to a conference or to training or work, record work time as continuous (except
for appropriate meal breaks) until free time at the end of the day.

EXPENSE REIMBURSEMENT
Employees who incur necessary and reasonable business expenses, including mileage, on behalf
of the Company must do so within the guidelines of established policies and procedures, and
must accurately document, record and submit the expense. If an Employee is not certain
whether a certain expense is necessary and reasonable, the Employee should ask his / her
supervisor. See Travel and Expense Standards for further information.

TIME RECORDING
It is OneWest s policy that all non-exempt employees must use the Company s approved
timekeeping system(s) to accurately record their time worked on a daily basis.3 In order for the
Company to pay non-exempt employees correctly, the Company must have a proper
accounting of all hours that non-exempt employees actually work. Therefore, it is imperative
that all non-exempt employees accurately and completely report all time worked. This means,
for example, that all non-exempt employees must accurately record each day the time the
employee begins and ends each work period as well as the time they begin and end each
unpaid meal period or other unpaid period of time. Non-exempt employees must promptly
request the supervisor
3

All employees except outside sales employees are responsible for entering exception time (e.g., vacation or sick time).
Outside sales employees do not enter time worked or exception time.
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accurate time worked and accurate unpaid periods of time. Work time includes, for example,
time spent waiting to bring up a computer to log in. Authorized rest breaks are paid time and
are not recorded in the Company's timekeeping system(s).
It is contrary to Company policy for a manager to encourage, permit or demand that a nonexempt employee work hours off the clock or not report all time actually worked. If an
employee believes violations have occurred, he/she must immediately contact the Human
Resources Department. OneWest prohibits retaliation against any employee who in good faith
reports a violation or makes an inquiry about timekeeping rules. If an employee believes
he/she has been subjected to retaliation, he/she should contact Human Resources
immediately. Any employee who is asked by a supervisor or other employee to change time to
reflect anything other than accurate time worked should immediately contact the Human
Resources Department. Employees who prefer to make an anonymous complaint may use the
EthicsPoint Anonymous Reporting System Hotline (888) 577-9471, 24 hours a day, 365 days a
year.
Any employee who engages in any inappropriate manipulation of the Company s time tracking
records, fails to record accurate work time, or otherwise violates the Company s policy
regarding time recording may be disciplined, up to and including termination of employment.

PAYMENT OF WAGES
Regular Paydays
The Company s paydays are semi-monthly on the 10th day of each calendar month (for
hours worked from the 16th through the last day of the prior calendar month) and the
25th day of the calendar month (for hours worked from the 1st through the 15th day of
the calendar month). Paychecks are normally distributed at the end of each payday,
unless an employee has elected to have direct deposit (see Electing Direct Deposit in this
handbook). If a payday falls on a holiday or weekend, paychecks will normally be issued
on the last workday before the payday. The Company reserves the right to alter the
scheduled pay dates with at least four weeks notice to employees or as required by
applicable law. The Company may pay employees earlier than the scheduled pay date,
at its sole discretion, without notice to employees.
Paychecks will have a check stub attached that itemizes the employee s pay along with
the various deductions required by law or authorized in writing. Employees should keep
these statements for their personal records. If an error should occur on a paycheck, it
should be reported at once to the Payroll Manager and/or the Human Resources
Department so that action may be taken for review and adjustment. Paychecks will be
presented only to the named employee. Requests for special handling of paychecks in
certain cases must be arranged in advance through the employee s manager and checks
will be issued only with proper, authorized identification. In the event of any
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1

MEMORANDUM OF POINTS AND AUTHORITIES

2

This Memorandum of Points and Authorities is in support of Plaintiff's

3 Uncontested Motion for Final Approval of Class Action Settlement following
4 preliminary approval of the settlement on December 9, 2015. The Motion is
5 scheduled to be heard at the same time as Plaintiff's previously filed Motion for
6 Award of Attorney's Fees, Litigation Expenses, and Class Representative Payments.
7 Filed concurrently with this Memorandum is the Notice of Motion and Motion for
8 Final Approval, and the Declarations of Dennis Moss, Ira Spiro, and Mark Patton in
9 Support of the Motion. Plaintiffs have also concurrently lodged a proposed
10 Judgment.
11 I.

SUMMARY OF CLAIMS AND PROCEDURAL HISTORY

12

The class members, including plaintiffs, were employed in jobs working the

13 telephones in Defendants’ call centers in California. There are two basic claims.
14

(1)

In the Rounding Claim, plaintiffs allege that there was unlawful

15 rounding of the work time of the class members (i.e. clock in and clock out times
16 were rounded to nearest 15 minute increment, and class members were paid on the
17 basis of rounded time, not actual clock time). This resulted, at times, in unpaid work
18 time, and thus a violation of the California minimum wage and overtime law.
19

(2)

In the Off the Clock Claim, plaintiffs allege a different violation of the

20 California minimum wage and overtime law, that they were not paid for time at the
21 beginning of some of their shifts when they had to log in and activate computer
22 programs, and sometimes power-up or boot-up their company computer before
23 clocking in.
24

Other claims, derived from the foregoing, include claims for violation of the

25 California statute governing wage statements (paystubs), Labor Code § 226, failure
26 to pay unpaid wages upon separation from employment in violation of Labor Code
27
28
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1 §§ 201 through 203, and violation of the Unfair Competition Law, Busn. and Prof.
2 Code § 17200, et seq.
3

Plaintiffs moved for class certification, and defendants moved for summary

4 judgment (against the named plaintiffs only). The motions were set for hearing on
5 the same date, March 26, 2012. The Court, ruling in large part on unsettled law,
6 granted summary judgment, and thus did not rule on the motion for class
7 certification. Plaintiffs appealed. (Dennis Moss Declaration ¶ 2 ("Moss Decl.").
8 While the appeal was pending, on October 29, 2012, the California Court of Appeal
9 issued its opinion in See’s Candy Shops v. Superior Court, 210 Cal.App.4th 889
10 (2012), the leading California case on rounding of employee work time.
11

The Ninth Circuit decided the appeal herein on July 21, 2014, affirming in

12 part reversing in part, and remanding for further proceedings. The Ninth Circuit
13 noted that the California Supreme Court had never ruled on the applicability of the
14 de minimis defense to wage claims, and held that defendants had not established, on
15 summary judgment, two required elements of the defense. The Court of Appeals
16 also noted the See’s Candy Shops decision.
17

The first hearing in this Court after the case returned from the Court of

18 Appeals was on December 8, 2014. Thereafter, on April 16, 2015, the parties
19 participated in a mediation with Retired California Appellate Justice John Trotter.
20 (Moss Decl. ¶¶ 3and 8) Following months of post-mediation negotiations, the
21 Parties entered into a formal settlement, and Plaintiff moved for preliminary
22 approval of the settlement. After revisions to the Settlement and Class Notice to
23 address concerns raised by the Court, the Court granted preliminary approval on
24 December 29, 2015. (Moss Decl. ¶ 8)
25

On February 3, 2016, the claims administrator mailed the court approved

26 Class Notice to 4695 Class Members with a deadline to file claims, object or opt-out
27 of March 21, 2016. As of April 8, 2016, 1018 claims have been filed, representing
28
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1 40.18% of the workweeks of all eligible class members. To date, only 5 Class
2 Members have opted out and no one has objected. (Decl. Patton ¶ ¶ 4-9).
3 II.

TERMS OF THE SETTLEMENT

4

The Settlement Agreement preliminarily approved by the court is attached to

5 the Declaration of Dennis F. Moss as Exhibit "A". ("Settlement Agreement").
6

The maximum amount payable by Defendants pursuant to the settlement is

7 One Million Two Hundred Fifty Thousand Dollars ($1,250,000) (Maximum
8 Settlement Amount or MSA). The Maximum Settlement Amount is inclusive of all
9 payments to Participating Class Members, the Class Counsel Fees and Expenses
10 Payment, the Class Representative Payments, the Settlement Administration Fees,
11 the California Labor & Workforce Development Agency (“LWDA”) Payment
12 described in Paragraph 49(c) and Defendants’ share of tax payments, including
13 applicable payroll taxes, and withholdings for wage payments made to Participating
14 Class Members. (Settlement Agreement ¶ 13)

Attorneys’ Fees and Costs

15
16

Defendants agreed to not oppose the Settling Class’ application for an award

17 of Class Counsel Fees and Expenses Payment consisting of: (1) up to thirty percent
18 (30%) of the Maximum Settlement Amount for attorney’s fees (Three Hundred
19 Seventy-Five Thousand Dollars ($375,000) and (2) up to Twenty Thousand Dollars
20 ($20,000) for reimbursement for Class Counsel’s costs (Settlement Agreement
21 ¶ 49b). Per Plaintiff's separate motion for fees and costs, actual costs amounted to
22 $13,895.73.
23
24

LWDA Payment
The parties have agreed to allot Ten Thousand Dollars ($10,000) to the

25 PAGA claim. Accordingly, Defendants agree to pay Seven Thousand Five Hundred
26 Dollars ($7,500) to the State’s Labor and Workforce Development Agency
27 (“LWDA”) as the LWDA’s share of the settlement attributable to civil penalties
28
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1 under the PAGA. (Settlement Agreement ¶ 49c), with the balance of $2500,
2 remaining in the Net Aggregate Settlement Amount ("Net") , from which class
3 member shares are paid.

Class Representative Payments

4

The Settlement provides a service award to the class representatives, Eve

5

6 Nercia Gillings, Patrice Hayes, Rhandi Walters, and Phillip Bond, Five Thousand
7 Dollars ($5,000.00) each, as reasonable additional compensation for the time and
8 effort expended by them in connection with the initiation and maintenance of the
9 Litigation. Details supporting approval of these sums are set forth in the earlier10 filed Motion for award of attorneys’ fees and class representative service awards.

Settlement Administrator Fees

11

The Agreement provided that the Settlement Administrator Fees shall not

12

13 exceed Forty Thousand Dollars ($40,000). (Settlement Agreement ¶ 49d). Currently,
14 it is estimated that they will be approximately $34,000. (Decl. Patton ¶ 11)

Payments to Class Members

15

The Net Aggregate Settlement Amount ("Net") is used to fund the Settlement

16

17 payments to Class Members who submitted valid claim forms. The Net is
18 calculated as follows, with all items subject to the court's final approval decision:
19 $1,250,000 Maximum Settlement Amount
20

-375,000 Attorney Fees

21 $
22 -

875,000
20,000 Class Representative Enhancements

23 $ 855,000
24 -

$847, 500

25
26
27
28

7,500 PAGA payment to the State

-

13,895 Attorney costs
$833,605
4
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1
2

-

34,000 Estimated Administrator Charges (approved up to $40,000)
$799,605
If every class member filed a claim, the minimum amount payable per

3
4
5

workweek would have been the Net of $799,605 divided by 400,443 workweeks =
$1.9968, rounded to $2.00.
The Settlement is a "Claims Made" settlement, providing settlement payments

6
7
8
9
10
11
12
13
14
15

to class members who filed claims. Defendants agreed to pay a minimum of 65% of
the Net Aggregate Settlement Amount to Participating Class Members irrespective
of the claims rate. 65% of the Net = $519,743.25. Those class members who filed
claims worked 40.18% of the total workweeks, 160,894.71 weeks. (Patton Decl. ¶
7). Given the agreed 65% of the Net to be paid out to claim filers, the 1018 class
members who filed claims will be grossing $3.23 per workweek, an average of
$510.55 per participating class member. The unclaimed amount above the 65% of
the net guarantee payout, will be retained by Defendant. (Settlement Agreement
¶ 49f).
The Settlement contains a release of claims. The scope of the release was

16
17
18
19
20
21
22
23
24
25
26

modified at the Court's request in connection with the Preliminary Approval
process. (Settlement Agreement ¶62).
III.

THE SETTLEMENT MEETS THE STANDARDS FOR FINAL
APPROVAL AS FAIR, REASONABLE, AND ADEQUATE
There is a "strong judicial policy that favors settlements" and an "overriding

public interest in settling and quieting litigation" particularly class actions. Class
Plaintiffs v. Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992) (judicial policy is to
reverse approval of settlement only upon clear showing of abuse of discretion);
Bronkhorst v. Safeco Corp., 529 F.2d 943, 950 (9th Cir. 1976) (public interest in
containing the burdens of expensive class action litigation).

27
28
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1

In determining if a settlement meets the Rule 23 standards for final approval,

2 the district court must find that the settlement is "fair, reasonable, and adequate."
3 Fed. R. Civ. P. 23(e)(2). There is an initial presumption of fairness when a proposed
4 class settlement is negotiated at arm's length and presented for court approval.
5 Newberg and Conte, Newberg On Class Actions (4th Ed. 20020) § 11:41, 90.
6

Final approval or disapproval of a class action settlement is in the "sound

7 discretion of the trial court." Hanlon v. Chrysler Corp., 150 F. 3d 1011, 1026 (9th
8 Cir. 1988).
9

In assessing a settlement, the district court balances the following factors: the

10

strength of the plaintiff's case; the risk, expense, complexity, and likely

11

duration of further litigation; the risk of maintaining class action status

12

throughout the trial; the amount offered in settlement; the extent of discovery

13

completed and the stage of the proceedings; the experience and views of

14

counsel; the presence of a governmental participant; and the reaction of the

15

class members to the proposed settlement.

16 Churchill Vill., LLC v. Seattle, 361 F3d 566,575 (9th Cir.2004) Here, these factors
17 weigh strongly in favor of the Court granting final approval of the Settlement.
18

A. The Strength of Plaintiff's Case, The Risks , The Amount Offered In

19 Settlement And Value of the Claims
20

This section of the Points and Authorities combines several criteria from

21 Hanlon, supra 150 F. 3d 1011, 1026 (9th Cir. 1988), and Churchill, supra 361 F3d
22 566,575 --- The Strength of Plaintiff's Case, The Risks , The Amount Offered In
23 Settlement And Value of the Claims, because of the analytic overlap between these
24 categories of Final Approval criteria.
25

Assessing the strength of a plaintiff's case and the likelihood of recovery

26 involves weighing the merits against the settlement amount and the potential
27 recovery. See Newberg On Class Actions (4th Ed. 20020) § 11:44 at 121-22. It is
28
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1 not necessary, however, for the Court to "reach any ultimate conclusions on the
2 contested issues of fact and law which underlie the merits of the dispute, for it is the
3 very uncertainty of outcome in the litigation and avoidance of wasteful and
4 expensive litigation that induce consensual settlements." Class Plaintiffs v. Seattle,
5 supra, 955, F.2d at 1292 (citing Officers for Justice v. Civil Serv. Comm'n, 688 F.2d
6 615, 625 (9th Cir. 1982)).
7

Plaintiffs valued the rounding and off the clock claims realistically through a

8 sampling and extrapolation process. A random sample of time and pay records was
9 provided to Plaintiff's counsel. From the sample, Plaintiffs' counsel determined that
10 80% of the class members suffered a detriment on account of rounding, while 20%,
11 over the course of the sample period, benefitted from rounding. (Moss Decl. ¶16)
12 Rounding Claim:
13

Extrapolating from sample time and payroll data , the amount recoverable on

14 the rounding claim was calculated as follows: 80 % of the sample, 160 people,
15 suffered a detriment on account of rounding. Their time on the clock was greater
16 than the time for which they were paid. Per the data, if the difference in time was all
17 work time, they would have lost a total of $21,567 in a straight time wages for the
18 sample period of 62 months. Applying the 80% of the sample figure to the entire
19 class results in a projected 3,654.4 people suffering a loss on account of rounding
20 practices. (After this suit was filed, Defendants took action to eliminate the rounding
21 practice that formed the basis of plaintiffs' rounding claim. Thus, the rounding class
22 period is 98.5 months, August 1, 2006- October 14, 2014). The sample was
23 4.378284 % of the estimated 3,654.4 underpaid class members. Since the sample
24 group of 4.378284 % lost $21,567 in a straight time wages for the sample period
25 of 62 months, the full group of 3,654.4 lost 22.8375 times as much for the same
26 period, $492,536.

The rounding class period, 98.5 month, is 1.59 times the 62

27 month sample period. Multiplying $492,536 owed to the sample class x 1.59 =
28
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1 $783,132 owed to the rounding class on a straight time basis. Since most shifts
2 lasted 8 or more hours, most of the unpaid amounts owed on account of rounding
3 would be owed at 1.5 x the regular hourly rate. If all of the unpaid money on
4 account of rounding, was owed as overtime pay, the total would be $1,174,698.
5 (1.5 x $783,132). (Moss Decl. ¶16)
6 Off the Clock Claim:
7

Although 20% of all class members either benefitted or suffered no detriment

8 on account of rounding per their pay and time records for the relevant period, it is
9 important to recognize that those who, overall, did not benefit, at times worked
10 some shifts when they benefitted from rounding. In analysis of the potential
11 exposure on the Off the Clock Claim, Plaintiffs recognize that shifts when
12 employees benefitted from rounding typically made up for any Off the Clock work
13 that employees performed on those work days. For example, if a person spent a
14 minute logging into computer programs before clocking in during a shift, but, for
15 the same day received two extra minutes of pay on account of rounding that favored
16 the employee, on that day the employee suffered no damages on account of the pre17 clocking-in computer-related activity. (Moss Decl. ¶17)
18

Plaintiffs' counsel's investigation established that the potential off the clock

19 time per shift varied depending on whether the employee had to boot up their work
20 computer, and how many programs were already opened when the employee
21 showed up for a shift. There were variations from shift to shift, employee to
22 employee. The average time for these Off the Clock tasks was, per Plaintiffs'
23 counsel's investigation was 1.5 minutes per shift Defendant vehemently contended
24 that any pre-shift, pre-clocking in activity took a matter of seconds. In the exposure
25 calculations, Plaintiffs' counsel used an average of 4 minutes per week as a
26 reasonable average (based on interviews, and consultation with computer
27 professionals). This weekly average took into account shifts when off the clock
28
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1 work was actually compensated on account of rounding that was favorable to
2 employees. The resulting calculation on an unpaid overtime basis, was $1,001,558.
3 This number was derived, in part, from sample data that allowed for an informed
4 estimate of total shifts worked during the Off the Clock class period. (Moss Decl.
5 ¶17)
6 Combining The Off The Clock Claim With The Rounding Claim:
7

Combining the off the clock claim with the rounding claim, as though all the

8 unpaid time were payable as overtime, and applying interest of 45% on account of
9 the years covered by this action, yields a total of lost wage and interest exposure of
10 $3,155,571. Given fair risk assessment, the Gross Settlement of $1,250,000
11 warrants final approval.
12

B. Certification Was Far From Certain.

13

In rounding cases generally and here, defendants are wont to point out how

14 "clocking in" does not mean that work commences, especially for call center
15 employees. They argue that conscientious employees will regularly make sure they
16 are ready to begin work by showing up at their work stations before their start times,
17 clock in several minutes early, and then often refrain from working, until the shift's
18 official start time.(Defendants argue that instead of working until the shift beings,
19 they chat with co-workers, grab a cup of coffee, check personal emails, and/or go to
20 the rest room.) This raises liability and certification issues, with the individual
21 habits and proclivities of each class member potentially impacting the outcome. To
22 the same effect, uncertainties in the outcome of application of the "de minimis"
23 defense , and daily variations related to the off the clock issue, had the potential to
24 undermine certification and/or reduce or eliminate liability on the off the clock
25 claim. (Moss Decl. ¶19)
26

Two of a number of cases known to Plaintiffs' counsel that factored into

27 settlement negotiations, were Chavez v. Angelica Corp. 2014 WL 6973497, Wright
28
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1 v. Menzies and 2013 WL 597 8628. In both these "rounding" cases, certification
2 fights were lost by Plaintiffs. In Chavez the court also rejected certification in
3 connection with an off the clock issue because of individualized issues as to each
4 employee each day they worked, and the impact of those variations on the
5 defendant's de minimis defense . On liability issues, the outcome and analysis in
6 cases like Alonzo v. Maximus, Inc. (2011) 832 F.Supp. 2d 1122, also factored into
7 the discounting that drove settlement. . (Moss Decl. ¶20)
8

The class had derivative claims for waiting time penalties for former

9 employees, and penalties for inaccurate wage statements for employees who worked
10 within one year of the filing of the complaint. Plaintiffs did not ascribe very much
11 value to these claims in the settlement calculus. Preliminarily, each of these
12 derivative claims was dependent on certification and liability findings on the wage
13 claims that were far from certain.
14

Further, uncertainty in the law related to the underlying claims, even if

15 Plaintiffs would ultimately prevail on them , is an impediment to recovery on these
16 derivative claims.
17

The legal uncertainty of the rounding claim is underscored by the conflict in

18 analysis between the 9th Circuit and the trial court in this case, and lack of guidance
19 from a California appellate court until See's Candy was decided in 2012. This legal
20 posture made Labor Code § 203 waiting time penalties for former employee class
21 members extremely unlikely, because the "willfulness" precondition for the
22 penalties is lacking when there is a good faith dispute as to the law. Barnhill v.
23 Sanders (1981) 125 CA 3d 1. (Moss Decl. ¶21)
24

In order for the class members to recover on the Wage Statement cause of

25 action , the trial court would have to find that Defendant knowingly and intentionally
26 violated the wage statement laws. Labor Code § 226. Violations of the wage
27 statement laws was based on whether Defendant violated the law in connection
28
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1 with the off the clock and rounding claims. Defendant has a strong argument that
2 violation based on the off the clock and rounding issues had to be knowing and
3 intentional in order for there to be a finding that the wage statement laws were
4 knowingly and intentionally violated. But Defendant had creditable arguments that it
5 was not liable on those substantive claims. Also, the maximum potential amount
6 per employee on the off the clock and rounding claims was small per class member.
7 The foregoing factored into the compromise represented by the ultimate Settlement.
8 (Moss Decl. ¶22)
9

In view of liability analysis, the very uncertain prospects of certification on a

10 contested motion, the hurdles to maintaining certification even if the case had
11 been certified, a possible requirement that hundreds, if not thousands, of class
12 members may have to spend the time and effort necessary to establish their
13 entitlement to, and amount of damages, the settlement warrants approval. (Moss
14 Decl. ¶23)
15

No class member was forced into a class settlement they did not believe was

16 in their interests. Each class member had a choice, upon receiving notice, to opt out
17 and pursue claims individually, or participate in the Settlement. Final approval
18 assures that the class members who took the initiative to file claims, will receive an
19 average payment of over $500.
20

Many class members did not take the simple steps necessary to file claims or

21 opt out. If this case had proceeded to trial without settlement, it is clear that
22 mobilizing the vast majority of class members to participate in a survey, testify to
23 establish their damages, or even provide declarations, would have been problematic.
24

C. The Expense, Complexity and Likely Duration of Further Litigation

25

The likely expenses of proceeding to trial would not have been atypical of

26 wage and hour class actions involving classes of over 4,000 persons. There would
27 have been additional expert costs to acquire and validate evidence from large
28
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1 numbers of class members, and the normal costs of further trial and appellate court
2 proceedings. Absent settlement, the case would inevitably last several more years.
3 If certification on a contested motion were successful, there would be a class notice
4 period, post-certification discovery, trial (probably bifurcated), and appeals. Absent
5 settlement, preparation for a class trial, and the trial itself, would have consumed
6 months of the parties' time and a significant amount of the Court's time. If
7 certification was denied, an appeal would also be probable.
8

Trial would be complex. Defendant would assert it should have the right to

9 challenge, as to each shift and each employee, whether work was performed after
10 clocking in, before shifts commenced, and a right to challenge, as to each
11 employee, for each shift they worked, the amount of pre-clock in work, and a right
12 to thousands of mini-trials in defense of damages claims by any class member..
13

D. The Risk of Maintaining Class Action Status

14

Although Class counsel believe certification was probable, and would be

15 maintained throughout the case, they concede there were risks related to
16 certification. For example, defendant would argue that variations in employee habits
17 after clocking in would preclude certification. See Chavez v. Angelica Corp. 2014
18 WL 6973497, Wright v. Menzies and 2013 WL 597 8628 as examples of what can
19 happen in connection with a contested certification motion in cases not unlike the
20 instant case.
21

Similarly, as to the de minimis doctrine and proof of damages as applied to

22 the off the clock claim, defendant would have argued that as a matter of due process,
23 the day to day experiences of booting up, or not booting up computers at different
24 work stations, must be litigated on an employee by employee, shift by shift basis.
25

E. Discovery Completed and Stage of Proceedings

26

There was extensive discovery. Defendants produced time records and pay

27 records for a sample of 200 class members for a period of over 5 years, as well as
28
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1 data related to the numbers and wages of current and former employees throughout
2 the class period, documents related to the computer system, timekeeping and
3 rounding practices and procedures, and policies applicable system wide and those
4 applicable at each discrete California location, related to control exercised and/or
5 not exercised over class members prior to official shift start times. Experts were
6 retained, and prepared their findings. Plaintiffs and defendant were deposed.
7 Sufficient discovery was engaged in to support both Defendant's Motion for
8 Summary Judgment, and Plaintiffs' certification motion. (Moss Decl. ¶24)
9
10

F. The Experience and Views of Counsel
With regard to class action settlements, the opinions of counsel should be

11 given considerable weight both because of counsel's familiarity with this litigation
12 and previous experience with similar cases. Class Counsel, based on experience and
13 their familiarity with the case, firmly believe the Settlement is a good and fair result
14 and warrants approval. (Moss Decl. ¶12).
15

The experience Dennis Moss has brought to bear in rendering an opinion that

16 the settlement should be approved includes the following: He has been an
17 employment/labor lawyer since 1977 and has handled scores of cases in all aspects
18 of employment and labor law, including but not limited to scores of federal and state
19 wage and hour class action cases, National Labor Relations Board proceedings,
20 wrongful discharge litigation, discrimination cases, administrative appeals involving
21 wage and hour and other employment issues, numerous arbitrations, and various
22 other matters involving both traditional labor-law (union/management law) and
23 employment law issues in the non-union context. (Moss Decl. ¶13)
24

His litigation experience has included over twenty-five arguments in various

25 courts of appeal, including the 9th Circuit, Federal Circuit, and the First, Second,
26 Third, Fourth and Sixth Appellate Districts of the California Courts of Appeal.
27 Several of the appellate cases he argued grew out of wage and hour lawsuits. He
28
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1 successfully argued the leading case on California wage and hour law, Ramirez v.
2 Yosemite Water Co. (1999) 20 Cal.4th 785. He was lead counsel in dozens of state
3 and federal class actions and collective actions over the last 15 years. He has argued
4 and won a number of contested class certification motions. He has written amicus
5 briefs in several very important employment law cases, including the landmark case
6 of Sav-on v. Superior Court (2004) 34 Ca1.4th 319. (Moss Decl. ¶13)
7

He is a frequent lecturer on class action and employment law matters before

8 bar groups . He has been the principal negotiator in wage and hour class action
9 settlements that have yielded in excess of One Hundred Million Dollars
10 ($100,000,000) In the last seven years he has participated in over forty mediations
11 of wage and hour class action. (Moss Decl. ¶13)
12

He has authored articles published in the Daily Journal on class action and

13 wage and hour issues, most recently on the issue of class action waivers in
14 arbitration agreements in light of the NLRA and Norris-LaGuardia Act. He was a
15 founding partner of Spiro Moss LLP, a firm that prosecuted well over 100 class and
16 collective actions. (Moss Decl. ¶13)
17

Ira Spiro has been representing plaintiffs and classes in class actions since

18 2000. Since 2002 he has handled class actions almost exclusively. With very few
19 exceptions, the class actions he has litigated have been wage and hour class actions
20 in which he was lead or co-lead counsel. In May 2011, he was lead counsel for
21 plaintiffs and a certified class in one of the few wage and hour class action jury trials
22 there has been in California. He has been appointed class counsel or co-class
23 counsel many times pursuant to contested motions for class certification. He has
24 participated in over fifty mediations of wage and hour class actions. Mr. Spiro has
25 devoted a good deal of volunteer work in service to the bar and the courts. Yearly,
26 since 2011 he has taught law school courses on wage and hour law, civil procedure,
27 constitutional law and appeals. In 2010 and again in 2013, he was one of four
28
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1 panelists, along with sitting judges from the Complex Litigation Panel of the Los
2 Angeles Superior Court, at continuing education seminars on the subject of releases
3 in class actions. He has been a panelist at other continuing legal education seminars
4 at annual conventions of the State Bar of California, and other bar groups, including
5 a prominent employment defense bar organization, on the subjects of legal ethics in
6 class actions, mediation of class actions, legal ethics of attorney marketing, other
7 legal ethics subjects, and the combining of wage and hour class actions with
8 collective actions under the Fair Labor Standards Act. By appointment of the Board
9 of Trustees of the State Bar of California, Mr. Spiro served a three year term on the
10 State Bar's ethics committee, the Standing Committee on Professional
11 Responsibility and Conduct (COPRAC). He was the chair of COPRAC’s
12 subcommittee on Alternative Dispute Resolution. He received his undergraduate
13 degree in 1971 from Stanford University, Phi Beta Kappa, and his law degree in
14 1975 from Boalt Hall, University of California, Berkeley. (Spiro Decl.,passim)
15

Class Counsel's experience in wage and hour class actions was integral in

16 evaluating the strengths and weaknesses of the case against Defendant and the
17

reasonableness of the settlement. It is Class Counsel's opinion that this Settlement

18

is fair, adequate, and reasonable in protecting and vindicating the rights of Class

19

Members. (Moss Decl. ¶¶12-13)

20

Defendants are represented by a prominent firm experienced in the defense of

21 wage and hour class actions. Immediately upon being served with the Complaint,
22 Defendant's counsel took the position that the causes of action were neither suitable
23 for class certification nor had merit. They aggressively litigated the case and in
24 consultation with Defendants, determined, after weighing the risks and benefits of
25 proceeding, that the Settlement is fair and reasonable.
26

G. The Reaction of the Class Members to the Proposed Settlement.

27

Only 5 of the thousands of Class Members in this case have opted out of

28
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1

the Settlement. No class members filed an objection to the settlement or an

2 objection to the fee request contained therein. (Patton Decl. ¶9)
3

H. No Government Participant

4

No government entity was a party to this case; therefore this criterion neither

5

supports or fails to support approval.

6

I. No Collusion
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

The court must consider whether the settlement was the product of collusion.
Churchill, supra 361 F.3d at 575. It was the product of hard bargaining facilitated
by an experienced mediator, and was not the product of collusion. (Decl. Moss¶20).
J. Notice
“Adequate notice is critical to court approval of a class settlement.” Hanlon v.
Chrysler Corp.,150 F.3d 1011, 1025 (9th Cir. 1998). The Court previously ordered
Plaintiffs to address concerns it had regarding the Class Notice, which Plaintiffs did.
In the Court's Order Granting Preliminary Approval, the it approved the class notice
and found that the Notice, as modified, was proper and satisfied constitutional
requirements. (Dkt No. 141 at pgs.1-2) Nothing has happened since to cause the
Court to second guess the previous order, and the Administrator has carried out the
Notice process properly. (Patton Decl.,passim)
IV. THE PROPOSED PAYMENT TO THE CLAIMS
ADMINISTRATOR IS FAIR AND REASONABLE
Under the Settlement the Claims Administrator is to be provided reasonable

22

payment for its services to the Class. The administrator, Settlement Services, Inc.

23

(SSI), in accordance with the terms of the Settlement, distributed Notices to Class

24

Members, processed the claims as they came in, and otherwise handled the claims

25

administration procedures. In addition, SSI will be performing the following tasks:

26

final calculation of claim payments; and preparation and mailing of settlement

27

checks after final approval is granted. (Patton Decl. 11)

28
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Accordingly, the proposed payment of actual administrator charges, up to

1

2 $40,000, which was preliminarily approved by this court, is fair and reasonable and
3 should be given final approval.

1

4

V.CONCLUSION

5

For the reasons set forth above, the parties request that this court grant final

6

approval of the Settlement.

7
8 Dated: April 8, 2016
9

Spiro Law Corporation
Dennis F. Moss, Attorney At Law

10
11

By:___/s/ _______________
DENNIS F. MOSS

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1

As indicated above, attorneys' fees and costs, as well as class representative enhancements are
the subject of a separately filed Motion.
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1
2
3
4
5
6

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

7
8
9
10
11

EVE NERCIA GILLINGS, and
PATRICE HAYES, PHILLIP
BOND, and RHANDI WALTERS,
individually, and on behalf of all
others similarly situated,
Plaintiffs,

12

15

AMENDED JUDGMENT

vs.

13
14

CASE NO. CV 10-5565-AG (RNBx)

TIME WARNER CABLE, LLC, et al.,
Defendants.

16
17
18
19
20
21
22
23
24
25
26
27

On May 9, 2016, the Court heard Plaintiffs' Motion for Final Approval of Class
Action Settlement and Plaintiffs' Motion for Attorneys' Fees and Costs. The Court has
considered the Motions and all supporting papers, and hereby finds and orders as
follows:
1.

The Court has jurisdiction over the subject matter of this action, the Class

Representatives, the Class Members as defined in the Settlement Agreement and
Defendants.
2.

The Court grants final approval of the Settlement as set forth in the Joint

Stipulation Of Class Settlement And Release Between Plaintiffs And Defendants,
referred to herein as the “Settlement Agreement”.

28
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1

3.

The Court finds that the Settlement Agreement is the product of protracted,

2

arms-length negotiations between experienced counsel. The Court finds, for settlement

3

purposes only, that the Class satisfies the applicable standards for certification under

4

Federal Rule of Civil Procedure 23.

5

4.

Upon full distribution of all settlement proceeds, the Court's receipt of the

6

settlement administrator’s final report of distributions and the Court's approval of the

7

report, this case will be dismissed with prejudice, and all the releases set forth in

8

Paragraph 62 of the Settlement Agreement shall become effective

9

5.

Class Counsel's request for attorneys' fees and litigation costs and expenses

10

in this action is approved, as modified. Accordingly, Class Counsel are hereby awarded

11

$275,000 for attorneys' fees, and $13,895.73 for reimbursement of litigation costs and

12

expenses, which the Court finds were reasonably incurred in prosecution of this case.

13

The Court further finds that the agreement between the parties concerning Class

14

Counsel's application for fees and costs is fair and reasonable.

15
16
17

6.

The enhancement awards for the Class Representatives in the amount of

$5,000 each is approved.
7.

Payment for class administration services to Settlement Services, Inc. in the

18

amount of their charges for administering this matter are approved up to the maximum

19

amount of $40,000.

20

8.

The Court approves the settlement of claims under the California Labor

21

Code Private Attorneys General Act ("PAGA"), California Labor Code § 2698, et seq.,

22

and the allocation of $7,500.00 from the Maximum Settlement Amount to the California

23

Labor & Workforce Development Agency ("LWDA") as the LWDA's share of the

24

Settlement attributable to civil penalties under the PAGA. The payment authorized by

25

this paragraph shall be made in accordance with the terms of the Settlement.

26
27

9.

The Court shall have exclusive and continuing jurisdiction over this matter

for all purposes concerning the settlement, including supervising the settlement and

28
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1

implementation, enforcement, construction, administration, and interpretation of the

2

settlement and this Judgment.

3

10.

The settlement administrator is and the parties are ordered to carry out the

4

distribution of Settlement payments pursuant to the terms set forth in the Settlement

5

Agreement.

6
7

11.

This document shall constitute a judgment for purposes of Rule 59 of the

Federal Rules of Civil Procedure.

8
9

Hearing date of July 25, 2016 at 10:00 a.m. is ordered VACATED.

10
11

IT IS SO ORDERED, ADJUDGED AND DECREED.

12
13
14
15

Dated: July 15, 2016

ANDREW J. GUILFORD
U.S. District Court Judge

16
17
18
19
20
21
22
23
24
25
26
27
28
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the outset of any class action, consider entering a standing order
that requires counsel to inform the court promptly of any related
class actions. Communication and administrative coordination
with other judges will often be necessary. Other things being equal,
federal judges should exercise federal jurisdiction over classes of
nationwide scope; actions limited to single states can be carved out
of any national certiﬁcation.

E. Notice
If you certify a class for litigation purposes, be prepared to decide
on notice and allow members of Rule 23(b)(3) classes the opportunity to opt out before the trial. In fact, whether adequate notice
can be given may be a signiﬁcant factor in determining manageability as part of your class certiﬁcation decision. See In re Vivendi
Universal, S.A. Securities Litigation, 242 F.R.D. 76, 107–09 (2007).
Class members, particularly unknown ones, must be able to understand that they are included. This could be a problem, for example,
if the class member must recall making modest retail purchases in
certain places, or know that a certain component is contained in
a product. For a discussion of general notice and communication
factors, see section IV.F, “Notice issues,” below, as well as the “Notice
Checklist and Plain Language Guide” available at the Class Action
Notices Page at www.fjc.gov. The Federal Judicial Center provides
examples of illustrative class certiﬁcation notices on our website.

IV. Settlement Review: Risks and Issues
Reviewing proposed settlements and awarding fees are usually the
most important and challenging assignments judges face in the
class action arena. Unlike settlements in other types of litigation,
class action settlements are not an unequivocal blessing for judges.
Rule changes, precedent, recent legislation, and elemental fairness
to class members direct you not to rubber-stamp negotiated settlements on the basis of a cursory review. Current rules, particularly
Federal Rule of Civil Procedure 23, unambiguously place you in
the position of safeguarding the interests of absent class members
by scrutinizing settlements approved by class counsel. Recognizing
11
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the importance of this, the California panel dealing with complex
litigation has drafted guidelines specifying content for motions for
preliminary and ﬁnal approval of proposed class settlements. See
California Superior Court, Guidelines for Motions for Preliminary
and Final Approval of Class Settlement (Draft May 3, 2010).
Be aware that adversarial clashes usually end with the settlement. Indeed, most settlements preclude the parties and attorneys
from opposing the settlement’s provisions, especially the stipulations about attorney fees. Thus, you need to take independent
steps to get the information you will undoubtedly need to review
a settlement agreement.

A. Judge’s role
The judge’s assigned task of approving or disapproving a class settlement presents exceptional challenges. Some courts “have gone
so far as to term the district judge in the settlement phase of a class
action suit a ﬁduciary of the class” and to impose “the high duty
of care that the law requires of ﬁduciaries.” Reynolds v. Beneﬁcial
National Bank, 288 F.3d 277, 280 (7th Cir. 2002).
Because the class itself typically lacks the motivation, knowledge, and resources to protect its own interests, and because settling counsel for both plaintiff and defendant have little or no incentive to offer information adverse to the settlement, you need
to examine critically the class certiﬁcation elements, the proposed
settlement terms, the proposed notice plan, and the procedures
set out for implementing the proposed settlement. See MCL 4th
§ 21.61. You need to identify possible sources of information about
the settlement and use them to obtain, for example, agreements or
understandings among counsel, the views and experiences of objectors, and the complete terms of the settlement. The next section
(IV.B) discusses all of those informational sources.
Reviewing a proposed settlement calls for you to use your traditional judging skills. The central questions relate to the merits of
the claims and defenses:
• What are the class claims?
• How strong are they?

12
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• What is the range of values of a successful claim?
• How likely is the class to succeed on each claim in further
litigation, including trial?
You may decide to avoid a deﬁnitive statement on the merits
because the settlement may fail and the case may come to trial.
Nonetheless, it seems absolutely necessary to obtain information
and arguments from the parties about their assessment of the
probabilities of success and their projection of a realistic range
of possible recoveries. Reynolds, 288 F.3d at 284–85, discusses this
approach further. While party submissions may inﬂuence your
judgment about the merits, keep in mind that the parties have
their own interests in supporting the settlement. You may need to
search elsewhere for information that will allow you to take an independent and hard look at the merits of the claims and defenses.

B. Obtaining information about the settlement
The key to reviewing a settlement is to obtain information about
• the settlement’s terms;
• the merits of the class members’ claims;
• the reasons for settling those claims;
• the settlement’s beneﬁts to the class;
• the number of claims actually ﬁled by class members;
• the amount of the settlement that is likely to be distributed
to class members;
• the reasons for any opposition to the settlement; and
• the effect of the settlement on other pending litigation.
This section presents a number of suggestions for gathering
settlement information, starting with a provision from amended
Rule 23.
1. Rule 23(e)(3) agreements and prior individual settlements
Federal Rule of Civil Procedure 23(e)(3) directs the parties to “ﬁle
a statement identifying any agreement made in connection with
the proposed settlement.” Let the settling parties know that you
expect them to provide the full settlement agreement as well as
an informative summary of other agreements, such as settlement
agreements for claims similar to those of class members; side un13
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derstandings about attorney fees; and agreements about ﬁling future cases, sealing of discovery, and the like. See MCL 4th § 21.631.
The idea is to identify documents that directly or implicitly suggest
the attorneys’ perceptions of the value of the class claims and that
may point to funds that might otherwise be available to compensate the class, including attorney fees and payments to objectors.
Consider directing the parties to provide additional information to aid your assessment of the settlement. Often, information
about related parallel and overlapping cases, including amounts
paid to individual plaintiffs or claimants, will shed light on the
value of the class’s claims. If prior settlements were conﬁdential,
direct the parties to provide information for you to review in camera. Pressing the parties to provide objective information about
the merits and value of the individual claims should advance your
effort to pin down the merits and value of the class claims. Make
sure the parties identify and justify any differences in treatment
of various types of class members. Expert evaluations of the costs
and present monetary value of all aspects of the settlement to the
class may be available. Ask counsel what information they used to
satisfy their professional obligation to advise their clients about
the value of the proposed settlement.
2. Preliminary review hearing
Holding a preliminary review hearing will afford you another opportunity to obtain information. If you are deciding whether to
certify a class at this stage, direct the parties to give you all the
information and arguments needed to apply the Rule 23(a) and
(b) criteria. How numerous is the class? What are the common
questions of law and fact, and do they predominate? Why is the
class action superior to other forms of adjudication?
At the preliminary hearing stage, determine whether the notice to the class will reach a high percentage of the members (see
section IV.F below), and whether it should include claims forms
and instructions for completing the claims process before the ﬁnal
hearing. Establishing a claims procedure at this stage can provide
you with valuable information about class members’ rate of presenting claims, information that is often essential in identifying
14
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the true size of the settlement fund, and in making your fairness
determination. An early claims procedure might also simplify administrative costs, as discussed below in section IV.B.4. The beneﬁts of any early claims procedure need to be weighed against the
possibility that you will decide not to approve the settlement.
3. Subclasses
Information gleaned from reviewing class certiﬁcation papers
should also inform you about any need for subclasses to represent
separate interests. See MCL 4th § 21.23. The preliminary review
hearing is usually the last practical opportunity to create subclasses. Appointing counsel for subclasses will generally have the practical effect of sending the parties back to the negotiating table to
deal with the interests of the new subclasses.
4. Prior action by government entities
When a government regulator has sought or obtained a monetary
remedy for a class, examine the description of the intended beneﬁciaries of the government’s action and decide whether you should
deﬁne the class to be certiﬁed in the same way. Aligning the class
deﬁnition with the description of the beneﬁciaries in the governmental action will most likely produce efﬁciencies in notifying
the class, reviewing the settlement, distributing the proceeds, and
evaluating requests for fees.
Typically, public enforcement actions result in a consent decree,
but the government agency may have the statutory power to order
rescission of agreements and restitution or disgorgement of profits from illegal activities, as the court recognized in In re First Databank Antitrust Litigation, 209 F. Supp. 2d 96, 98 (D.D.C. 2002).
When an agency action or criminal prosecution against a business
or its ofﬁcers is successful, a private class action may well follow
on its heels. In the context of an agency action, the class action can
serve as the vehicle for distributing monetary relief to the class. In
In re First Databank, for example, the Federal Trade Commission
(FTC) got the defendant to agree to a $16–19 million ﬁgure for
the disgorgement remedy. Private plaintiffs increased that amount
by $8 million, and the ﬁnal disgorgement ﬁgure was expressly
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declared to be for the purpose of settling the private class action
lawsuits. As discussed in connection with attorney fees below in
section V.E, asking the parties to be clear about which entity produced which portion of the award will simplify your decisions on
attorney fees.
5. Appraisal of settlement
Your appraisal of the settlement should focus on the value actually distributed to the class—based on the number and percentage of class members who have ﬁled a claim. As discussed below
in section IV.C.4, strict eligibility requirements and cumbersome
claims procedures often discourage class claims and might reduce
the total amount paid to class members, making the stated value of
the settlement fund illusory. Because there is no clear standard for
predicting class response rates, consider calculating any attorney
fee award as a percentage of the amount of the settlement fund
that has already been distributed to the claimants—even if that
means deferring ﬁnal determination of all or part of the fee award
until the claims process is complete.
At or after the preliminary review hearing and after reviewing
the sources of information discussed above, consider whether you
need an expert’s appraisal of the value of nonmonetary or contingent monetary components of the settlement. If so, this is the time
to appoint an expert, special master, magistrate judge, or other judicial adjunct, as discussed below in part VII. As a practical matter,
waiting for objections or for the settling parties’ presentations at
the fairness hearing will be too late. See MCL 4th § 21.644.
6. Information from objectors
Before and during the fairness hearing, you might receive written
objections and testimony from objectors. Objectors might contribute to your review in various ways. Attorneys who represent
competing or overlapping classes, such as those in state actions,
may have useful information on the value of the underlying claims.
Similarly, attorneys representing individual claimants who seek a
better recovery for their alleged injuries may help you identify the
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strengths and weaknesses of the settlement and the trade-offs that
led to the agreement. They may represent class members in state
court actions with strong state law claims, which would be released
by the settlement you are faced with.
Be sure to monitor any separate agreements to settle the claims
of these objectors. If objectors settle for the same per capita
amount as the class, that tends to validate the settlement (assuming that other factors are equal). If they settle for more than the
class members, ask the settling parties to justify the differential. A
higher settlement for objectors with similar damage claims might
signify that the class members did not receive full value for their
claims.
Institutional “public interest” objectors may bring a different
perspective. Watch out, though, for canned objections from professional objectors who seek out class actions to extract a fee by
lodging generic, unhelpful protests. Rule 23 gives you authority
to scrutinize as part of the overall class settlement any side agreements to “buy out” such objectors.
Generally, government bodies such as the FTC and state attorneys general, as well as nonproﬁt entities, have the class-oriented
goal of ensuring that class members receive fair, reasonable, and
adequate compensation for any injuries suffered. They tend to
pursue that objective by policing abuses in class action litigation.
Consider allowing such entities to participate actively in the fairness hearing. See MCL 4th § 21.643.

C. Hot button indicators
Some settlement terms show their potential unfairness on their
face; we call them “hot button indicators.” At the preliminary review stage, signaling your concerns about a proposal containing
one or more of such indicators may allow you and the parties to
create a notice and hearing process that will correct any deﬁciencies without the need for multiple hearings. Hot button indicators
include any remedy to which you cannot conﬁdently assign a cash
value.
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1. Coupons
CAFA calls for judicial scrutiny of coupon settlements and restricts the use of unredeemed coupons in calculating fees for class
counsel. See 28 U.S.C. § 1712 (2008). It is important to discern
whether attorney fees are being calculated using the face value of
the coupons instead of the value of coupons actually redeemed.
Determine whether the proposed coupons
• are transferable;
• have a secondary market in which they can be discounted
and converted to cash;
• compare favorably with bargains generally available to a frugal shopper; and
• are likely to be redeemed by class members.
Coupon settlements were rare even before the passage of CAFA.
Occasionally, you may ﬁnd that transferable coupons have some
value to a class of repeat users of a product or service, as they did
in In re Mexico Money Transfer Litigation, 267 F.3d 743, 748 (7th
Cir. 2001). Determining the precise value to the class of the rare
beneﬁcial coupon settlement, though, calls for hard data on class
members’ redemption of the coupons.
2. Negative options
Watch for a variant of the coupon settlement—the negative option, which is a gift or beneﬁt that requires the recipient to take
afﬁrmative action to cancel it before a continuing obligation to
pay arises. The FTC has aptly termed the negative option a “promotional gimmick.” For example, in a California state class action,
plaintiffs alleged fraud and deceptive and unfair business practices
against a company selling DVD subscription services. The parties
agreed to settle these claims for a one-month membership upgrade for current members and a “free” one-month membership
for past members who had canceled. The catch was that both of
these “beneﬁts” would continue until the class member took afﬁrmative steps to cancel the membership. In other words, the free
service was converted automatically into an obligation to pay for
future services. Apparently as a result of the FTC’s amicus curiae
participation, the parties renegotiated the settlement to remove
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the automatic renewal feature and the court approved a revised
settlement. Chavez v. Netﬂix, Inc., 75 Cal. Rptr. 3d 413, 418–21
(Cal. Ct. App. 2008). For a general deﬁnition of negative options
and the FTC regulations governing them, see Use of Prenotiﬁcation
Negative Option Plans, 16 C.F.R. pt. 425 (2008).
3. Cy pres relief (“ﬂuid recovery”)
The term “cy pres” has migrated from the trust ﬁeld into the sometimes less appropriate realm of class action litigation. Literally, cy
pres means “as near as possible” to the original purpose. In the
class action context, recovery for individual class members is
sometimes not possible or practical. In these instances, the class is
so large and the potential recovery per class member so small that
the cost of administering a single claim would exceed the beneﬁt
to any individual. Individual reimbursement for taxi fare overcharges is a classic example.
Cy pres relief must come as close as possible to the objective of
the case and the interests of the class members. Question whether
the class members might feasibly obtain a personal beneﬁt. Look
for evidence that proof of individual claims would be burdensome
or that distribution of damages would be costly. If individual recoveries do not seem feasible, examine the proximity or distance
between the cy pres recipient’s interests or activities and the particular interests and claims of the class members. When cy pres
relief consists of distributing products to charitable organizations
or others, press for information about whether the products in
question have retained their face value or might be out-of-date,
duplicative, or of marginal value. In the end, cy pres awards may be
an excellent way to avoid the restrictive claims processes and reversion clauses discussed in the next section.
4. Restrictions on claims/reversion of unclaimed funds to
defendants
Limits on the amount of recovery per claimant, strict eligibility
criteria for claimants, or other procedural or substantive obstacles
to honoring claims from class members may dramatically reduce
the apparent value of a settlement. Coupled with a provision that
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any unclaimed funds revert to the defendant at the end of the
claims period (a provision that is generally disfavored, as discussed
in the next paragraph), restrictions on eligibility are likely to substantially diminish the overall value of a settlement to the class.
The addition of a “clear sailing” agreement (i.e., a stipulation that
attorney fees based on the inﬂated settlement ﬁgure will not be
contested) to an agreement with a reversion clause adds decibels
to the alarms set off by the reversion clause. Some courts treat the
combination as creating a presumption of unfairness.
A reversion clause creates perverse incentives for a defendant to
impose restrictive eligibility conditions and for class counsel and
defendants to use the artiﬁcially inﬂated settlement amount as a
basis for attorney fees. Instead of approving a settlement with a
reversion clause, consider encouraging the parties to use an alternative approach, such as distributing the entire settlement fund
to the class members who ﬁle claims. Prorating the fund in that
way avoids the possibility of unclaimed funds and is a standard
practice in securities class settlements. For a discussion of alternative ways of prorating a settlement fund, see Francis E. McGovern,
Distribution of Funds in Class Actions-Claims Administration, 35 J.
Corp. L. 123 (2009).
To align plaintiff counsel’s interests with those of the class, to
discourage the use of a reversion clause, and to negate the effect of
a clear sailing agreement, consider linking the award of attorney
fees to the value of the funds distributed to the class or the coupons redeemed by the class (see section V.B below).
5. Collusion: “Reverse auctions” and the like
An imbalance between the cash value of the settlement to the class
as a whole and the agreed amount of attorney fees is a prime indicator of collusion by settling attorneys. For example, in a settlement with both monetary and nonmonetary relief, if the attorneys
receive the lion’s share of the cash and the class receives primarily
nonmonetary relief, including future warrants, coupons, and the
like, you should look for solid information to justify the imbalance. Likewise, you should scrutinize an agreement that provides
that attorneys receive a noncontingent cash award and that class
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beneﬁts are contingent on settlement approval and claims made.
See MCL 4th § 21.71.
“Reverse auction” is the label for a defendant’s collusive selection of the weakest attorney among a number of plaintiff attorneys who have ﬁled lawsuits dealing with the same subject matter;
in other words, a reverse auction is the “sale” of a settlement to the
lowest bidder among counsel for competing or overlapping classes.
See MCL 4th § 21.61, text at n.952 and sources cited therein. For
a recent example of a district court’s thorough analysis of a proposed settlement with reverse auction principles at the forefront,
see Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1321
(S.D. Fla. 2007). In Figueroa, the court rejected a “Third Amended
Settlement Agreement” in part because the defendant “selected
counsel confronted with a most precarious position . . . and then
proceeded to offer and convince Class Counsel to accept highly
undesirable terms to settle the case.” Determining whether a reverse auction might have occurred requires information about all
litigation dealing with the subject of the dispute.
Another major indicator of a reverse auction is a difference between the apparent value of the class claims on the merits and the
value of the settlement to class members. A typical element of a
reverse auction is a promise to pay attorneys more than a reasonable value for the time they invested in negotiating the settlement.
Generally, the overpayment of the attorneys originates in an underpayment of what the class should receive based on an objective
assessment of the merits of the class claims.
Sometimes, the settlement will be with an attorney who has
not been involved in litigating the class claims that other attorneys
have been pursuing, an especially suspicious circumstance. Questionable settlements between class counsel and the same defendant
in unrelated cases may suggest a continuing collusive relationship.
6. Injunctive relief
Question whether injunctive relief will truly beneﬁt class members
in the case at hand. In many cases, by putting an end to illegal
practices, an injunction will beneﬁt more class members than a
small award. It will also avoid clogging the judicial system with
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the administration of small awards to thousands of class members.
But it is important to press the parties to identify such cases clearly
and justify the remedy and fees. Ask yourself—and perhaps the
parties—the following questions:
• How much is the injunction worth to the class as a practical
matter?
• What is the dollar value the relief might yield?
• What is the real cost to the defendant?
• Does the injunctive relief do more than restate the obligation that the defendant already has under existing law or
under a decree entered by a regulatory body?
• Are there viable damage claims that class counsel has not
pursued?
• Might an emphasis on injunctive relief and proposed certiﬁcation of a Rule 23(b)(2) class amount to a tactical move to
avoid more stringent certiﬁcation requirements and opt-out
rights associated with a damages class under Rule 23(b)(3)?
Consider whether you need independent expert advice to place a
value on the relief offered, as discussed below in part VII.
7. Release of liability without remedy
A natural impulse on the part of settling parties is to attempt to expand the class and release claims of those on the periphery of the
class, such as the spouses and children of class members, without
providing any direct beneﬁt to those individuals. At times parties
have attempted to release a damages remedy without making any
correlative payment to class members, as the parties attempted to
do in Reynolds, 288 F.3d at 283–84. Unpled claims against outside
parties (e.g., medical malpractice claims in a class action against
a pharmaceutical manufacturer) are sometimes swept into the
settlement. The settlement should compensate class members or
their families for the value of such claims. As a general rule, the
release of claims by a subclass should be linked with speciﬁc remedies, such as payments to the subclass or increased payments to
class members based, for example, on their family status.
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8. Settlement class actions
Certiﬁcation of class actions solely for the purpose of settlement at
an early stage of the litigation generally makes meaningful judicial
review more difﬁcult and more important. MCL 4th § 21.612. Parties frequently agree to settle class actions before a judge has decided that a class can be certiﬁed under Rule 23. The parties then
jointly seek certiﬁcation in the context of the settlement. Often,
the parties’ agreement that a class can be certiﬁed is conditioned
on judicial approval of the settlement. The Supreme Court has
ruled that agreement of the parties does not lessen the need for a
judge to determine whether all of Rule 23’s certiﬁcation standards
other than manageability have been met. Amchem Products, Inc.
v. Windsor, 521 U.S. 591, 620 (1997); MCL 4th § 21.132.

D. Preliminary review of the proposed settlement
Judicial review of a proposed class settlement generally requires
two hearings: one preliminary and one ﬁnal. MCL 4th § 21.632. If
you haven’t already certiﬁed a class, you should determine during
the preliminary fairness review whether the proposed class meets
the standards of Rule 23(a) and (b). By doing this, you can avoid
unnecessarily using scarce judicial and party resources to schedule
a fairness hearing for a class that doesn’t meet Rule 23 certiﬁcation
standards.
If you decide to certify the proposed class, be aware that courts,
following the Supreme Court’s lead in Amchem, have ruled that
the settlement terms of a settlement class action need careful scrutiny. Often, such a settlement comes early in the litigation, so you
may have to probe to uncover the strengths and weaknesses of the
parties’ claims and defenses as well as the character of their negotiations. There may be conﬂicts among groups within the proposed
class. Question whether the claims of class members are homogeneous. If they are not, explore the possibility of creating subclasses
and sending the parties back to renegotiate and take into account
the differing interests of class members.
Preliminary review of the proposed settlement affords you an
opportunity to express any concerns you may have about the “hot
button indicators” discussed above in section IV.C. You don’t have
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the power to decide what must be in a settlement agreement, but
you do have the opportunity to state your concerns about provisions—or the absence of provisions—that would make a difference in your decision about whether to approve a proposed settlement. If you have such concerns, consider allowing the parties
some time to respond to them by renegotiating the settlement so
that the class notice can refer as closely as possible to a ﬁnal settlement. If you hold back your concerns and reject a settlement at the
ﬁnal fairness hearing, the parties will most likely have to incur the
considerable expense of sending new notices of any revised settlement to the class.
Consider seeking preliminary input into the fairness, reasonableness, and adequacy of the proposed settlement. For example,
one judge permitted counsel pursuing independent state class actions against the same defendants to intervene as “an offsetting
inﬂuence” to the loss of adversarial opposition from the parties.
In re Lupron Marketing & Sales Practices Litigation, 345 F. Supp.
2d 135, 138 n.5 (D. Mass. 2004). Participation by such plaintiffs’
counsel provided the judge with a unique opportunity to receive
an informed assessment by nonsettling plaintiffs of the value of
the case and the prospects for success at trial. Absent such an opportunity, consider asking the parties or others to provide preliminary information supporting the proposal.
Though not necessarily unfair, conditional settlements present a
special problem to the class and the judge. Sometimes, a defendant
resists settlement unless it can be assured that the number of class
members opting out of the proposed settlement will not exceed a
certain number that is speciﬁed but not widely disclosed. To avoid
unduly delaying the settlement review, you may decide to press the
parties to set a reasonable cutoff date for the defendant’s decision
about whether to proceed with the settlement, say thirty days after
the end of the opt-out period. MCL 4th § 21.652. In any event, you
should require the defendant to make an election before the fairness hearing.
Remember that any preliminary “approval” or other endorsement of the proposed settlement should not appear to be a commitment to approve the settlement in the end. Any preliminary
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ﬁnding should be that the proposed settlement is within the range
of reasonableness; such a ﬁnding is not a ﬁnal judgment that the
proposal is fair, reasonable, and adequate as shown by evidence
at the fairness hearing. Reserve that judgment and expect to be
informed by counsel for the class and counsel for the defendants
(maybe in response to your pointed questions), and by class members, objectors, lawyers from similar litigation, or, perhaps, your
own expert or special master. Bring an inquiring mind to the preliminary review hearing and, as noted above, seek out the information you need to decide whether the settlement is fair, reasonable, and adequate.
Once you are satisﬁed that the proposed settlement warrants
your preliminary approval, review the parties’ proposed plan for
notice and hearing. Generally, counsel will present the settlement
proposal and a notice plan at the same time. The purpose for reviewing the notice plan at this stage is “to determine whether any
defects in the proposed notice or other formal or substantive irregularities exist that warrant withholding notice.” American Law
Institute, Principles of Aggregate Litigation § 3.03(a) (2010) Before reviewing the proposed notice plan, consider whether you
want to direct that class members’ claims for monetary relief be
ﬁled in response to the notice and before the ﬁnal review hearing
(see section IV.B.2 above) The class’s response to the settlement
will help you analyze the settlement’s value and evaluate its adequacy as seen through the eyes of class members deciding their
own interests. Knowing the claims rate will also provide a basis
for your assessment of requests for attorney fees. In any event, to
remedy the current lack of knowledge about claims rates and class
member recoveries, judges should routinely order the parties to
report such information to the court and place it in the public
record.

E. Warning about claims services
Consider also whether you want to direct the parties to include
in the notice and claims form some provisions that warn class
members about the potential pitfalls in dealing with claims ﬁling
services, a cottage industry that offers to gather and ﬁle claims for
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class members. Such services can increase the claims rate and provide a service to class members, but they do not generally add any
value to a claim. The worst pitfall is that some claims services have
absconded with funds. Protections in the form of requiring claims
ﬁling services to register with the court and maintain funds in a
trust account may be in order.

F. Notice issues
Opt-out notice binds class members by their silence, so you will
want to focus on ensuring adequate notice. This pocket guide emphasizes notice issues because notices that fail to reach class members, or that confuse them, are all too common. They result in very
low participation rates and discredit the class action procedure.
This section highlights some of the key notice issues. The “Notice Checklist and Plain Language Guide,” available at the Class Action Notices Page at www.fjc.gov, details important considerations
for notice to class members in several areas.
1. Notice to government regulators
CAFA requires that within ten days after a proposed settlement is
ﬁled in court, each participating defendant must serve notice of
speciﬁed settlement-related papers on (1) the U.S. Attorney General or, in the case of a depository institution, the primary federal regulatory ofﬁcial and (2) the primary state regulatory ofﬁcial
(or, if none, the attorney general) of each state in which a class
member resides. 28 U.S.C. § 1715 (2008). The idea is to encourage
government regulators to participate in reviewing settlements and
lend their expertise (and perhaps an adversarial note) to the fairness hearing. You may want to consider extending an express invitation—to the preliminary approval hearing and to the fairness
hearing—to any regulatory body you have found to be effective in
dealing with the subject matter in question.
The Federal Trade Commission has extensive statutory authority and expertise in dealing with antitrust, unfair competition, and consumer protection matters. See generally FTC, Fulﬁlling the Original Vision: The FTC at 90 (Apr. 2004) (available at
http://ftc.gov/os/2004/04/040402abaﬁnal.pdf). CAFA does not
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specify the FTC as an agency that must receive notice, but consider
adding the FTC to the notice list in consumer and trade practice
litigation, including antitrust actions. The FTC has created a “Class
Action Fairness Project,” which channels FTC resources into reviewing proposed settlements as well as class counsel requests for
attorney fees. Since defendants have made copies of—or electronic
links to—the required settlement documents for other agencies,
it will be no burden on them to send notice to the FTC or other
consumer protection entities in appropriate cases.
2. Notice to the class
Notices are usually the only way to communicate with unnamed
class members and enable them to make informed decisions about
whether to participate in a class action settlement, or to exercise
their due process rights to be heard before ﬁnal approval of the
settlement. Your primary goals are that the notice reach as many
class members as possible, preferably by individual notiﬁcation
(see Rules 23(c)(2) and 23(e)(1) and MCL 4th § 21.312), and that
the recipients see it, recognize its connection to their lives and selfinterests, read it, and act on it. See Todd B. Hilsee et al., Do You
Really Want Me To Know My Rights? 18 Geo. J. Legal Ethics 1359
(2005).
The ﬁrst challenge is to reach a high percentage of class members. Notice plans that appear reasonable may in fact reach only a
small percentage of class members. Before approving a notice plan,
consider asking for calculations to demonstrate the “reach”—i.e.,
the net percentage of class members who will receive or otherwise be exposed to a notice. You can use reach statistics to substantially improve the net reach to class members. The norm is in
the 70–95% range. Consider asking whether the proposed notice
plan was created by a vendor who will be paid to implement it
if approved. If so, consider obtaining an independent analysis of
the notice plan’s adequacy before approving the plan. Competing
vendors may cut corners to win the business, but you must ﬁnd
the “best notice that is practicable under the circumstances.” Rule
23(c)(2)(B). To satisfy due process, the notice must reﬂect a “de-
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sire to actually inform.” See Mullane v. Central Hanover Bank and
Trust Co., 339 U.S. 306 (1950).
Be certain the notice plan includes individual notice to all “reasonably identiﬁable” class members under Rule 23(c)(2). The plan
should take steps to update addresses before mailing and provide
for re-mailing notices to better addresses when returned as undeliverable. See Jones v. Flowers, 547 U.S. 220 (2006). The U.S. population is highly mobile today, so class lists compiled for business
purposes may be out of date.
Next, it is important to give the class member a reason to read the
notice. In a world in which junk mail and spam can easily drown
out important messages, you may need to press the parties to look
beyond the formal legal requirements and ﬁnd a way to communicate the gist of a class action notice in an attention-getting and
understandable format. Rule 23(c)(2)(B) commands that notices
“clearly and concisely state in plain, easily understood language”
the elements of class action notices. Boilerplate legal language
almost never does the job. With help from linguists, communications specialists, a notice expert, and focus groups, the Federal
Judicial Center prepared several illustrative notices. See the Class
Action Notices Page at www.fjc.gov; there you can also see the
“Notice Checklist and Plain Language Guide,” which explains important features of the illustrative notices. For a handy booklet on
notice principles, see Rust Consulting, Inc. & Kinsella Media, LLC,
Plain Language Primer for Class Action Notice (undated) (available
at http://www.kinsellamedia.com/Knowledge_Sharing.aspx).
The headline of a notice should tell potential class members at
a glance why they should—or should not—bother to read the notice; what the notice is about; and what beneﬁt the reader might
gain from reading the notice. For example, a notice of an asbestos
settlement might start with this headline: “If you have been exposed to an asbestos product, you may have a claim in a proposed
class action settlement” and provide enough information to identify potential beneﬁts and options as well as referral to a website or
a toll-free telephone number for additional information. The goal
is to get class members to read the notice and make an informed
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decision about exercising any of their rights before being bound by
the court’s judgment.
A picture of asbestos insulation in a notice may trigger an association in the reader’s mind. Those who recognize their own
circumstances are likely to read on, contact a website, or call a tollfree telephone number. Nonmembers of the class will have a good
reason for adding the notice to the junk mail pile.
A short-form, single-page (or shorter) “summary” notice with
headlines can communicate all the required elements of Rule 23
and can tell the reader how to get additional information. Formal
case captions should not be used in the summary notice as they are
a turn-off to lay people. Legal terms of the settlement tend to confuse lay readers and should be conﬁned to the settlement agreement posted at the website. While “legalese” has been reduced in
recent years, much improvement is still needed. See Shannon R.
Wheatman & Terri R. LeClerq, Majority of Class Action Publication Notices Fail to Satisfy Rule 23 Requirements (2010).
“Plain English” notices may not be enough. Truly global settlements will include class members whose native language is
not English and who may not be citizens of an English-speaking
country. Note that the FJC’s illustrative class action notices on its
website include an example of a Spanish language notice. For a
recent and colorful example of a global format for class settlements, which is translated into numerous languages and complete with ﬂags for each country, see the settlement administration website for In re Royal Ahold Securities and Erisa Litigation,
http://www.aholdsettlement.com.
Make sure the notice plan takes into account any cultural and
language barriers to notifying class members. For example, the
class actions involving assets of Holocaust victims demanded a farreaching notice campaign to notify the many dispersed Jewish survivors as well as gays, Jehovah’s Witnesses, and Romani (“gypsy”)
migrants. The judge approved a “multifaceted plan” that included
“worldwide publication, public relations (i.e., ‘earned media’),
Internet, and grass roots community outreach.” In re Holocaust
Victims Assets Litigation, 105 F. Supp. 2d 139, 144–45 (E.D.N.Y.
2000). As the judge in the Holocaust victims’ class actions was,
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be alert to cultural differences that might affect the attention recipients will give to the proposed notices. A class of migrant farm
workers, for example, might rely on radio more often than urban
factory workers would. A class of people challenging searches and
seizures as unreasonable might respond differently to ofﬁcial court
notices than, say, people who have never been arrested.

G. Claims processes and response handling
If the claims process deters class members from ﬁling claims, the
settlement may have less value to the class than the parties assert.
Obtaining complete information about claims presented via an
unimpeded process will assist you in determining the full value of
the settlement and hence its reasonableness, fairness, and adequacy to the class. Avoid imposing unnecessary hurdles on potential
claimants.
First, consider whether a claims process is necessary at all. The
defendant may already have the data it needs to automatically pay
the claims of at least a portion of class members who do not opt
out. Necessary claim forms should be as simple and clear as possible and should avoid redundancy. Be careful to avoid claim forms
that scare class members away with confusing questions and onerous proof requirements.
If you anticipate or ﬁnd evidence of a low claims rate, ask counsel whether they have considered alternatives that might enhance
the reach of the claims process and tailor it to the characteristics
of class members, such as using surveys to determine reasons for
nonresponses, improving the clarity of the claims forms, and adding outreach programs. See Francis E. McGovern, Distribution of
Funds in Class Actions-Claims Administration, 35 J. Corp. L. 123
(2009).
Class counsel should be available to answer class members’
questions. The parties commonly agree to seek the appointment
of a qualiﬁed claims administrator to receive and process claims
and handle a toll-free telephone number call center staffed by
trained agents. In less complex matters, settlement administrators
can place scripted answers to callers’ frequently asked questions
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about the settlement on an automated phone system and on the
Internet.

H. Fairness hearing
1. Participation rates: opt-outs
The typical class action settlement notice will most likely yield an
apathetic response, and few objectors or opt-outs. Two empirical
studies found that about one in a thousand (0.1%) class members
opted out of a proposed settlement. Theodore Eisenberg & Geoffrey P. Miller, The Role of Opt-Outs and Objectors in Class Action
Litigation: Theoretical and Empirical Issues, 57 Vand. L. Rev. 1529
(2004); Thomas E. Willging et al., Federal Judicial Center, Empirical Study of Class Actions in Four Federal District Courts: Final
Report to the Advisory Committee on Civil Rules (1996) [hereinafter Willging et al., Empirical Study of Class Actions (1996)].
Counsel may argue that a low percentage of opt-outs demonstrates class members’ agreement with the settlement, but in some
cases that argument seems misplaced. Opt-out rates vary according to the type of case and the amount of the individual recovery.
Class members are considerably more likely to opt out of mass
tort, employment, and commercial litigation, where individual
recoveries are generally higher, and less likely to opt out of consumer cases, where individual recoveries are generally lower and
individual litigation less viable.
2. Participation rates: objections
Do not expect class representatives or other class members to attend the fairness hearing or ﬁle written objections. A 1996 FJC
study found that only about a quarter to a half of the class representatives attended the fairness hearing. Willging et al., Empirical
Study of Class Actions (1996).
The FJC study also found that in about half of the class actions, not a single member ﬁled a written objection. Written objections documented in the FJC study most frequently challenged
the amount of the attorney fees requested. In second place was a
related objection: that the settlement was inadequate to compensate class members for their losses, perhaps because the lawyers
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received more than their fair share. Next in line was the objection that the settlement favored some subclasses over others. These
ﬁndings suggest that a substantial portion of the fairness hearing
will focus on attorney fee issues.
3. Conducting the fairness hearing
It is essential to conduct a hearing even if no one other than the attorneys for the settling parties participates, because the hearing is
your primary opportunity to focus on the terms of the settlement.
You alone are charged with deciding whether the settlement is fair
to the class members, reasonable in relation to the merits of their
claims, and adequate to redress any injuries suffered. Rule 23 and
the MCL 4th call for the judge to conduct an independent analysis
of the settlement terms. Review the list of “hot button indicators”
discussed in section IV.C above and be prepared to ask counsel
hard questions about the value of the settlement to the class. In
addition, the MCL 4th contains a checklist of ﬁfteen more routine
factors that might inform your decision about whether the settlement is superior to continued litigation of the class claims. MCL
4th § 21.62. The manual also discusses benchmarks for applying
the ﬁfteen factors.
If objectors and unrepresented class members appear at the
fairness hearing, it is important to permit them to fully voice their
concerns. For class members who feel strongly enough about their
injuries to appear, the fairness hearing is their “day in court.” Judges in settlements involving tort claims, such as the Agent Orange
litigation and the silicone gel breast implant litigation, have held
multiple days of hearings to accommodate the interests of class
members.
You will, of course, want to eliminate unnecessary repetition.
Setting time limits is a must. Be sure to notify participants in advance about how much time they will have. Note that having a
group of class members gives you a chance to ask questions of
all present, akin to conducting a voir dire of a jury venire. Such a
group examination may be an efﬁcient mechanism for getting a
clear sense of the similarities and differences among class members’ claims.
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Finally, Rule 23 and good practice both require speciﬁc ﬁndings as to how the settlement meets or fails to meet the statutory
requirements. In these times of heightened visibility of class action rulings, appellate review of settlements is not pro forma even
when the court afﬁrms the district court’s ﬁndings and conclusions.

V. Attorney Fee Issues
As discussed in part II above, Rule 23(g) requires you to appoint
class counsel at an early stage of the litigation. When appointing
counsel, consider entering an order with express provisions about
the standards and procedures you expect to use in reviewing requests for attorney fees and costs. Rule 23(g)(1)(C). At the least,
you should inform counsel about whether to keep time records
to support using a lodestar cross-check, as discussed below. In
addition, appointing counsel gives you a natural opportunity to
discuss cost-saving measures, such as limiting travel expenses and
discouraging the use of senior partners to do legal research. See
MCL 4th § 14.21. Perhaps from the outset of the litigation, but at
least at the fee determination stage, “the district judge must protect
the class’s interest by acting as a ﬁduciary for the class.” In re Rite
Aid Corp. Securities Litigation, 396 F.3d 294, 307 (3d Cir. 2005).

A. Evaluating monetary and nonmonetary results achieved
The 2003 Committee Note to Rule 23(h) gives the following guidance for determining attorney fees based on the creation of a monetary fund for the common beneﬁt of the class: the “fundamental
focus is the result actually achieved for class members.”
In cases involving monetary beneﬁts, do not be misled by party valuations of the settlement that presume a 100% claims rate
by class members. Insist on actual information on claims ﬁled to
determine the beneﬁt to class members and use that information
both to place a value on the settlement and to award attorney fees,
as the district judge did in Sylvester v. CIGNA Corp., 369 F. Supp.
2d 34, 50–53 (D. Me. 2005). That value—plus the value of any
nonmonetary relief—serves as the starting point for applying the
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